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(1946) respectively: 
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Agriculture decisions. ............. 1:815; 2:801; 3:1185; 4:1015; 5: 
COUl GEMMONB ao < oes oscc ca cecus 1:817; 2:804; 3:1191; 4:1021; 5: 

Decisions overruled by Secretary of Agri- 

culture 1:819* 
Citations in Court Decisions: Statutes, 

orders, ete 2:799; 3:1182; 5:938 
Appeals from Secretary’s decisions (actions 

for review by courts)................ 1:820; 2:806; 3:1193; 4:1024; 5: 
Dispositions of Appeals (actions for re- 

view) from Secretary’s decisions by 

courts :821; 2:808; 3:1194; 4:1025; 
Agriculture Decisions cited by courts and 

other authorities 7821; 2:809; 3:1195; 4:1027; 
Commodities involved in proceedings_..__ 1:822; 2:810; 3:1196; 4:1028; 5: 
Decisions and docket numbers arranged 

in consecutive order 7823; 2:811; 3:1200; 4:1031; 
Docket numbers and decisions arranged 

in consecutive order 7825; 2:813; 3:1203; 4:1034; 

Cumulative lists of decisions: 

Agriculture decisions reported 2829; 2:815; 3:1206; 4:1037; 5: 

1942 PACA decisions hitherto unre- 

ported 21043; 5: 965 

1943 PACA decisions hitherto unre- 
7965 
:803; 3:1190; 4:1020 (distinguished) 
5:944 

Prior decisions followed 2:803; 3:1190; 5:944 

Court decisions published 2:821; 3:1212; 5:IV-VI 

Cumulative Index-Digest of decisions: 

Agriculture decisions__._._.....-.---- 1:836; 2:822; 3:1214; 4:1045; 5:967 
Court decisions 2:870; 3:1292; 5:1027 
A study of the scope and nature of Agri- 
culture Decisions—Statistical Index... 1:850; 2:882; 3:1318; 4:1119; 5:1042 


*HIsTORICAL NOTE 


The Secretary’s decision in In re Thatford Live Poultry, Inc., 1 A. D. 435, 
decided June 3, 1942, overruled prior decisions (Table of Decisions Overruled, 
1 A. D. 819) as precedents because of lack of regulation requiring current assets 
to exceed current liability by at least 25 percent of average weekly purchases. 
Since that decision, regulation (9 CFR Cum. Supp. 201.14) setting up a standard 
of financial qualifications has been promulgated. Jn re Albert Bree, 3 A. D. 255 


(1944) .—Ed. 
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PREFATORY NOTE 


It is the purpose of this official publication to make available to the 
public, in an orderly and accessible form, decisions issued under regu- 
latory laws administered in the Department of Agriculture. 

The decisions published herein may be described generally as deci- 
sions which are made in proceedings of a quasi-judicial (as contrasted 
with quasi-legislative) character, and which, under the applicable 
statutes, can be made by the Secretary of Agriculture, or an officer 
authorized by law to act in his stead, only after notice and hearing 

‘or opportunity for hearing have been given. ‘These decisions do not 
include rules and regulations of general applicability which are 
required to be published in the Federal Register. For reasons of 
policy, the identities of the parties are not reported in decisions issued 
under one statute which expressly authorizes, but does not require the 
publication of the facts and circumstances of a violation, unless the 
Secretary in his decision has specifically ordered or directed such 
publication. 

The principal statutes concerned are the Agricultural Marketing 
Agreement Act of 1937 (7 U.S.C. 1940 ed. 601 e¢ seg.), the Packers 
and Stockyards Act, 1921 (7 U.S.C. 1940 ed. 181 e¢ seg.), and the 
Perishable Agricultural Commodities Act, 1930 (7 U.S.C. 1940 ed. 
499a et seq.). 

The decisions published are numbered serially, in the order in which 
they appear herein, as “Agriculture Decisions”. They may be cited 
by giving the volume and page, for illustration, thus: 1 A.D. 472. 
It is unnecessary to cite the docket or decision number. 

Prior to 1942 the Secretary’s decisions were identified by docket and 
decision numbers, for example, D-578; S. 1150, Such citation of a 
case in these volumes generally indicates that the decision is not 
published in the Agriculture Decisions. 

Current court decisions involving the regulatory laws administered 
by the Department will be published herein. 

An Index-Digest of the decisions reported and the court cases 
published herein will be found at end of each monthly issue, and the 
cumulative yearly Index-Digest, lists of decisions reported, statutes, 
orders, etc., construed, and statistical and other tables will be found at 
the end of No. 12 (December) issue of the Agriculture Decisions. 

Copies of monthly issues beginning with January of 1942 and 
annual bound volumes of the decisions will be available through the 
Superintendent of Documents, U. S. Government Printing Office, 
Washington 25, D. C. 


Vit 
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UNITED STATES DEPARTMENT OF AGRICULTURE 
BEFORE THE SECRETARY OF AGRICULTURE 
AGRICULTURE DECISIONS 
(A. D. 1480) 


In re BEVAN’s Darry. AMA Doc. No. 71-1. Decided May 13, 1947. 


Dismissal—Failure to Appear at Hearing 


Since neither the petitioner nor a representative appeared at the hearing, upon 
recommendation of the presiding officer, the petition is dismissed with 
prejudice. 

Mr. John J. Toohey for Dairy Branch, Production and Marketing Administration. 

Mr. Glen J. Gifford, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 
ORDER OF DISMISSAL 


On February 17, 1947, petitioner filed a petition under Section 8c 
(15) (A) of the Agricultural Adjustment Act (1933), as amended and 
as reenacted and amended by the Agricultural Marketing Agreement 
Act of 1937 (7 U. S. C. 1940 ed. 601 e¢ seg.). The petition contains 


numerous complaints as to provisions of Order No. 71, issued under 
the act, which regulates the handling of milk in the Dayton-Spring- 
field, Ohio, marketing area. 

A hearing upon the petition was set by Glen J. Gifford, Presiding 
Officer, for May 2, 1947, in Dayton, Ohio. Petitioner was duly notified 
of the time and place of the hearing by registered mail. Neither the 
petitoner nor a representative appeared at the hearing and the Presid- 
ing Officer certified the matter to me with a recommendation for dis- 
missal of the petition with prejudice. 

Pursuant to section 900.60 (b) (3) of the rules of practice (7 CFR, 
Cum. Sup., § 900.60 (b) (3) ), the petiton is dismissed with prejudice. 


(A. D. 1481) 


In re W. A. Snyper & Sons Company. AMA Doc. No. 66-4. Decided May 21, 
1947. 
Validity of Order No. 66—Dismissal of Petition for Relief 
Upon consideration of the merits of the allegations of the invalidity of Order 
No. 66, issued under the act, regulating the handling of oranges grown in 
the State of California or the State of Arizona, the relief requested by 
petitioner is denied and its petition is dismissed* 


*Reference to other points involved in this case will be found in Index-Digest in this 
issue of Agriculture Devisions.—Ed. 
409 








410 AGRICULTURAL MARKETING AGREEMENT ACT OF 1937 6A.D. 





Order No. 66—Validity of Maintenance of Season Average Parity and Prices 
Under Section 2 (2) (6) of Act 


Although Section 2 (2) (6) of the act does not authorize any action which 
would maintain prices above parity, the petitioner’s contention that when- 
ever parity is reached at any particular moment during a season, the order 
or the regulations thereunder must be automatically suspended, is unten- 
able, since the statutory powers are not exceeded nor is the statutory dis- 
cretion arbitrarily used when the administrative pricing measures are 
considered to be Season average price and season average parity.* 




















Order No. 66—Proration of Commodity on Basis of Season Average Parity and 
Prices Not Violative of Due Process Clause of the Fifth Amendment of the 
Federal Constitution 











.There can be no deprivation of due process of law merely because season 
average parity and season average prices are used administratively in 
the carrying on of the program of handling of oranges grown in the State 
of California or in the State of Arizona, in absence of statutory violation 
or action in excess of statutory authority.* 










Evidence—Justiciable Controversy—Standing of Grower of Oranges to Seek 
Court Review of Secretary’s Order—Stark v. Wickard, 321 U. S. 288 and 
Estop v. U.S., 327 U. S. 114, Applied 


Had the petitioner questioned solely the methods of computing parity prices 
or the failure to compute parity separately for different varieties of 
oranges, it is doubtful whether these matters would be the subject of 
judicial inquiry; however, since the gist of the petition questions the 
Secretary’s statutory authority to approve or permit regulations of alleged 
price returns to growers in excess of parity, it is apparent after such 
decisions as Stark v. Wickard, 321 U. S. 288 and Estop v. United States, 
327 U. S. 114, that the courts would recognize a justiciable controversy 
here of which they would take jurisdiction if this proceeding were not 
required to be availed of first; hence respondent’s objection to the intro- 
duction of any evidence upon this issue at the hearing cannot be 
sustained.* 

Mr. G. V. Weikert of Los Angeles, California, for petitioner. William H. 

Powell of San Francisco and Mr. John M. Gault of Los Angeles for Dairy 

Branch, Production and Marketing Administration. Mr. Glen J. Gifford, 

Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 
PRELIMINARY STATEMENT 




























This is a proceeding under Section 8¢ (15) (A) of the Agricultural 
Adjustment Act (1933), as amended and as reenacted and amended by 
the Agricultural Marketing Agreement Act of 1937 (7-U.S. C. 1940 ed. 
601 et seg.). On July 30, 1946, petitioner filed a petition complaining 
of Order No. 66, issued under the act, “Order Regulating the Handling 
of Oranges Grown in the State of California or in the State of Ari- 










*Reference to other points involved in this case will be found in Index-Digest in this 
issue of Agriculture Decisions.—Ed. 
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6 A. D. W. A. SNYDER & SONS CO. All 


zona”, effective October 26, 1942. Petitioner’s complaints refer to 
conditions prior to and existing at the time of the filing of the petition. 

In substance, petitioner says (1) that it is a grower, handler and 
shipper of California oranges, that it handles oranges on consignment 
for other growers and purchases oranges from other growers and ships 
them interstate and intrastate for its own account; (2) that the volume 
of the crop of Valencias (referring to the crop at the time of the filing 
of the petition, July 30, 1946) is below normal and that a serious short- 
age exists in eastern markets ; (3) that prices of oranges to growers are 
far above parity as defined in the act, that such condition existed for 
some months and will continue to exist; (4) that, nevertheless, the 
Orange Administrative Committee with the approval of the Secretary 
of Agriculture resumed proration of the Valencia crop and is restrict- 
ing shipments each week; and (5) that as a result petitioner’s weekly 
prorate allotments have been insufficient to fill its customers’ orders and 
that much of petitioner’s fruit and that of its growers is being lost. 

Petitioner claims that the Secretary of Agriculture, knowing from 
information available to him that parity as defined in the act has been 
attained and exceeded, must suspend the operation of the order and 
keep it suspended while such condition continues to exist. 

On September 10, 1946, E. A. Meyer, Acting Administrator, Produc- 
tion and Marketing Administration, made a determination, duly ap- 
proved on that date by W. Carroll Hunter, Solicitor, that a hearing 
should be held upon the petition. Accordingly, pursuant to notice, a 
hearing was held on October 4, 1946, at Room 1118, 111 West 7th Street, 
Los Angeles, California. At the hearing the petitioner was repre- 
sented by G. W. Weikert, Attorney at Law, 818 Oviatt Building, Los 
Angeles 14, California, and the Production and Marketing Adminis- 
tration was represented by William H. Powell, Attorney, Regional 
Office of the Solicitor, United States Department of Agriculture, San 
Francisco, California, and John W. Gault, Attorney, Regional Office 
of the Solicitor, United States Department of Agriculture, Los An- 
geles, California. Before the conclusion of the hearing a time was 
fixed within which briefs could be filed, and both parties filed briefs 
within the time given, 

The presiding officer issued his report on January 20, 1947, recom- 
mending that the petition be dismissed. The petitioner filed excep- 
tions on February 11, 1947. Oral argument was not requested. The 
proceeding came to this office on April 15, 1947, 

At the hearing, practically all the evidence concerned the questions 
of parity prices for oranges and whether prices to growers exceeded 
parity. There is little or nothing showing any loss of fruit by 
petitioner as a result of the prorate regulations under the order and 
petitioner does not complain of any discrimination against it in the 
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administration of the order. The respondent moved at the hearing for 
a dismissal of the complaint without the taking of evidence on the 
general ground that the relief sought by petitioner, namely a suspen- 
sion of the order, was not proper under the act. This subject is 
discussed under the heading “Conclusions.” 


FINDINGS OF FACT 


1. W. A. Snyder & Sons Company is a co-partnership composed ot 
the following partners: W. A. Snyder, Paul L. Snyder, K. M. Snyder, 
and L, H. Neal, and is a grower and handler of oranges subject to 
regulation under Order No. 66, sections 966.2 to 966.18, inclusive, 
7 CFR, Cum. Supp. The address of said partnership and its principal 
-office is 267 South Thomas Street, Pomona, California. 

2. Section 2 of the act provides in part as follows: 


“Sec. 2. It is hereby declared to be the policy of Congress—(1) Through the 
exercise of the powers conferred upon the Secretary of Agriculture under this 
title, to establish and maintain such orderly marketing conditions for agricul- 
tural commodities in interstate commerce as will establish prices to farmers at a 
level that will give agricultural commodities a purchasing power with respect to 
articles that farmers buy, equivalent to the purchasing power of agricultural 
commodities in the base period; * * *, 

“(2) To protect the interest of the consumer by * * * (b) authorizing no 
action under this title which has for its purpose the maintenance of prices to 
farmers above the level which it is declared to be the policy of Congress to 
establish in subsection (1) of this section.” (Emphasis supplied.) 


3. Section 8e of the act provides as follows: 


“See. Se. In connection with the making of any marketing agreement or the 
issuance of any order, if the Secretary finds and proclaims that, as to any com- 
modity specified in such marketing agreement or order, the purchasing power 
during the base period specified for such commodity in section 2 of this title 
eannot be satisfactorily determined from available statistics of the Department 
of Agriculture, the base period, for the purposes of such marketing agreement or 
order, shall be the post-war period, August 1919-July 1929, or all that portion 
thereof for which the Secretary finds and proclaims that the purchasing power of 
such commodity can be satisfactorily determined from available statistics of the 
Department of Agriculture.” 


4. Order No. 66 under the act, “Order Regulating the Handling of 
Oranges Grown in the State of California or in the State of Arizona”, 
was issued on October 21, 1942, effective October 26, 1942. 

5. Section 966.6 (c) of the order provides as follows: 


“(c) Issuance of regulation. Whenever the Secretary shall find, from the 
recommendations and information submitted by the committee, or from other 
available information, that to limit the quantity of any variety of oranges which 
may be handled during a specified week will tend to effectuate the declared policy 
of the act, he shall fix such quantity. In the event prorate districts are estab- 
lished pursuant to § 966.7, the Secretary, upon the basis of the recommendations 
and information submitted by the committee, or from other available information, 
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shall fix the quantity of each variety of oranges grown in each such prorate 
district which may be handled during such week. The quantity so fixed may 
be increased by the Secretary at any time during such week.” 

6. Section 966.7 of Order No. 66 provides for the establishment of 
prorate districts for the order. Three districts were established and 
regulations involved in this proceeding were issued with respect to 
District No, II, which includes that part of California lying south of 
the Tehachipi Mountains. Pursuant to section 966.6 of the order the 
Secretary issued prorate orders restricting the shipment of Valencia 
oranges for the week beginning April 20, 1946, and ending April 26, 
1946, and for the week of April 27, 1946, through May 4, 1946, and 
again weekly regulations were issued by the Secretary commencing 
with the week ending June 29, 1946, and continued up to the week 
ending September 28, 1946. Shipments were unrestricted from that 
time until the date of the hearing herein. 

7. The regulations imposed, as above set forth, regulated all the 
handlers subject to the order in the same manner and each handler 
was allowed to ship the amount he was entitled to ship in accordance 
with the provisions of the order. 

8. The Orange Administrative Committee, created pursuant to sec- 
tion 966.4 of the order, had meetings to determine whether or not 
recommendation would be made by the committee to the Secretary to 
issue any weekly prorate regulations. Notice was given to all handlers 
of such meetings and the handlers were permitted to attend the same. 

9. The Secretary of Agriculture found and proclaimed under section 
966.1 (b) of the order that August 1919-July 1929 shall be the base 
period in connection with the act and the order in determining the 
_ purchasing power of California-Arizona oranges. 

10. The administrative practice of determining parity prices for 
the purposes of the order is (1) to use the average price of California 
and Arizona oranges, all varieties, for the base period, and (2) to 
multiply this base price by the index of prices paid by farmers. The 
index of prices paid is computed each month by the Bureau of Agricul- 
tural Economics and is published monthly in the Bureau of Agricul- 
tural Economics publication “Agricultural Prices.” The average price 
for the base period was $2.69 per box. 

11. It is the administrative practice of the United States Depart- 
ment of Agriculture to determine at the beginning of each season for 
commodities such as oranges, lemons, grapes, plums, etc., under a 
marketing agreement or order whether it may reasonably be antici- 
pated that the season average returns to growers will be above or below 
the estimated parity price for the season. In the case of Tokay grapes 
(1945 and 1946 seasons) regulations were not imposed due to an ad- 
ministrative determination that season average returns would exceed 
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parity and in the case of California plums (1946 season) and Califor- 
nia-Arizona lemons (1948 season) regulations were suspended for 
such a reason. 

12. For the oranges subject to the order Exhibit No. 1 contains price 
returns to growers and parity prices on a seasonal basis for the months 
of November 1945 to September 1946, inclusive. The last column in 
the exhibit showing for the months of November 1945 to September 
1946, inclusive, “Percent Season to Date Return is of Season to Date 
Parity Price” is as follows: November 1945, 102.6; December 1945, 
108.8; January 1946, 100.3; February 1946, 95.8; March 1946, 93.2; 
April 1946, 92.6; May 1946, 94.2; June 1946, 95.9; July 1946, 97.8; 
August 1946, 96.9; September 1946, 96.6. 

13. Exhibit No. 2 relating to the 1944-1945 season contains data 
showing that the on-tree returns to growers are the following per- 
centages of the parity price: December 1944, 91.6; January 1945, 
80.7; February 1945, 83.3; March 1945, 84.1; April 1945, 85.0; May 
1945, 88.0; June 1945, 90.7; July 1945, 92.4; August 1945, 90.0; Sep- 
tember 1945, 88.7; October 1945, 87.1. 

14. At the time of the hearing on October 4, 1946, the average on- 
tree return for California-Arizona oranges for fresh use for the 1945- 
1946 season was $3.15, and the parity price on-tree basis for such 
fruit for the same period was $3.26. On the basis of the available 
information as shown by the record, the average return to farmers 
for the entire shipping season would be less than the parity price. 

15. The Secretary of Agriculture is not bound by the recommenda- 
tion of the committee to issue any weekly proration regulation as 
provided in the order. He can decline to do so notwithstanding the 
favorable recommendation by the committee, and, acting on other 
available information which he has, can refuse to issue weekly pro- 
rate orders when he determines it is not necessary. There were no 
weekly regulations issued for many of the weeks during the shipping 
season November 1, 1945, through October 31, 1946. 


CONCLUSIONS 


Section 2 (2) (b) of the act authorizes no action which has for its 
purpose the maintenance of prices above parity. The statutory pow- 
ers are not exceeded or the statutory discretion is not abused when the 
administrative pricing measures for the purposes of the act are con- 
sidered to be season average price and season average parity. Par- 
ity is a relationship and the computation of the relationship at dif- 
ferent times may show different results. As farmers’ costs rise, parity 
naturally rises and when such costs fall, parity drops. We do not 
agree with petitioner that whenever parity is reached at any par- 
ticular moment during a season that regulations under the order or 
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the order itself must be suspended automatically because parity is 
currently and temporarily achieved. 

Respondent objected to the introduction of any evidence at the 
hearing in connection with petitioner’s complaint. Its position was 
that petitioner does not have a “justiciable” case and that its forum 
for relief, if any, is getting the Secretary to suspend the order or 
the regulations administratively without reference to this proceeding. 
The gist of the petition, however, is that the Secretary is exceeding 
his statutory authority because the prices of oranges were in excess 
of parity and would continue to be. It is apparent after such de- 
cisions as Stark v. Wickard, 321 U.S. 288 (1944), and Lstep v. United 
States, 327 U.S. 114 (1946), that the courts would recognize a justici- 
able controversy here of which they would take jurisdiction if this 
proceeding were not required to be availed of first. However, if the 
petition related solely to the methods of computing parity prices or 
to the failure to compute parity separately for the different varieties 
of oranges subject to the order, we doubt that these matters would be 
the subject of judicial inquiry. 

We do not tinderstand petitioner to be invoking the due process 
clause of the Fifth Amendment to the Constitution except in con- 
nection with its claims that the Secretary has approved or permitted 
prorate regulations under a condition of alleged price returns to 
growers in excess of parity. Apart from these claims, it is plain that 
petitioner has not proved confiscation or any- other violation of the 
due process clause. Whittenburg v. United States, 100 F. (2d) 520 
(C. C. A. 5th, 1938) ; Wallace v. Hudson-Duncan & Co., 98 F. (2d) 
985 (C. C. A. 9th, 1938). As revealed by the preceding paragraph, 
we do not find any statutory violation or action in excess of statutory 
authority and, of course, there can consequently be no deprivation of 
due process of law simply because season average parity and season 
average prices are used administratively as the governing considera- 
tions in the carrying on of the program. 


ORDER 


In view of the foregoing, the petition is dismissed. 


(A. D. 1482) 
In re GENERAL Foops CorPoraTIONn et al. CEA Doc. No. 34. Decided May 6, 1947. 


Postponement of Effective Date of Sanctions 


The effective date of the sanctions ordered against D. F. R. and D. F. R. and 
Company is postponed until further order in connection with the petitions 
to reconsider the order of April 28, 1947, which order shall remain unchanged 
as to the other respondents. 


747704472 
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Messrs. Rooks and Freeman, of Chicago, Illinois, for Daniel F. Rice and Daniel F, 
Rice & Company. 


Decision by Thomas J. Flavin, Judicial Officer 


Order Postponing Effective Date of Sanctions 


On May 5, 1947, respondents Daniel F. Rice and Daniel F. Rice 
and Company filed petitions to reconsider the order entered in this 
proceeding on April 28, 1947.* They also filed motions for suspension 
and a stay pending disposition of the petitions to reconsider. 

Section 0.21 (b) of the rules of practice (17 CFR, Cum. Supp., 
0.21 (b)) requires the filing by complainant within 20 days of answers 

_to the petitions to consider. In view of the time that will necessarily 
be spent in taking action upon the petitions to reconsider, the effective 
date of the sanctions ordered against Daniel F. Rice and Daniel F. 
Rice and Company, namely the 40th day after April 28, 1947, is post- 
poned until further order in connection with the petitions to reconsider. 
The order of April 28, 1947,* remains unchanged as to the other 
respondents. 

Copies hereof shall be served upon all parties to the proceeding 
and upon the contract markets. 


(A. D. 1483) 
In re GENERAL Foops CorPoraTion et al. CEA Doc. No. 34. Decided May 15, 1947. 
Postponement of Effective Date of Sanctions 


The effective date of the sanctions ordered against P. R. O. and L. J. R. is 
postponed until further order in connection with the petitions to reconsider 
the order of April 28, 1947, which order shail remain unchanged, excepting 
the stay order issued by the Circuit Court of Appeals for the Seventh Circuit. 

Messrs. Howard W. Vesey and William A. Clineburg, of Washington, D. C., for 
Philip R. O’Brien. Messrs. Bowden, Taylor & Norville, of Chicago, Illinois 
for Lawrence J. Ryan. 


Decision by Thomas J. Flavin, Judicial Officer 
Order Postponing Effective Date of Sanctions 


On May 13, 1947, respondent Philip R. O’Brien and Lawrence J. 
Ryan filed petitions to reconsider the order entered in this proceeding 
on April 28, 1947,* requesting at the same time suspension and a stay of 
that order pending disposition of their petitions to reconsider. 


*6 A. D. 288.—Ed. 
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Section 0.21 (b) of the rules of practice (17 CFR, Cum. Supp., 
0.21 (b) ) requires the filing by complainant within 20 days of answers 
to the petitions to consider. In view of the time that will necessarily 
be spent in taking action upon the petitions to reconsider, the effective 
date of the sanctions ordered against Philip R. O’Brien and Lawrence 
J. Ryan, namely the 40th day after April 28, 1947, is postponed until 
further order in connection with the petitions to reconsider. The 
order of April 28, 1947,* remains unchanged except that, according to 
my information, the Circuit Court of Appeals for the Seventh Circuit 
has issued a stay in connection with the appeal of General Foods 
Corporation and Charles W. Metcalf. 

Copies hereof shall be served upon all parties in the proceeding and 
upon the contract markets. 


(A. D. 1484) 
in re GENERAL Foops CogporaTION et al. CEA Doc. No. 34. Decided May 16, 1947. 
Notice of Stay by Circuit Court of Appeals 


Notice of stay and suspension of order entered on April 28, 1947, is given on 
behalf of the Secretary of Agriculture and the Judicial Officer, pursuant to 
the Direction of the United States Circuit Court of Appeals for the Seventh 
Circuit contained in its order of May 8, 1947, in a suit instituted on the 
petition of General Foods Corporation. 


Decision by Thomas J. Flavin, Judicial Officer 
Notice of Stay by Circuit Court of Appeals 


Notice is hereby given that the order entered on April 28, 1947,* in 
the proceeding before the Secretary of Agriculture, styled /n re 
General Foods Corporation et al., Respondents, CEA Docket No. 34, 
has been stayed and suspended as to General Foods Corporation by 
an order entered by the United States Circuit Court of Appeals for 
the Seventh Circuit on May 8, 1947, in a suit instituted on the petition 
of General Foods Corporation. The Court’s order in this respect 
reads in part as follows: 

“7, Pending the final disposition of this cause by this court, the said order 
of the Secretary of Agriculture and said Judicial Officer, entered April 28, 1947* 
(over the signature of said Judicial Officer) and its enforcement shall be stayed 
pending the final disposition of this cause and until the further order of this 
court, = *% 3” 

This notice is given on behalf of the Secretary of Agriculture and 
myself, as Judicial Officer, pursuant to the direction of the Court 
contained in its order of May 8, 1947. 


*6 A. D. 288.—Ed. 
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(A. D. 1485) 
In re GENERAL Foops CorPoRATION et al. CEA Doc. No. 34. Decided May 16, 1947. 
Notice of Stay of Circuit Court of Appeals 


Notice of stay and suspension of order entered on April 28, 1947, is given on 
behalf of the Secretary of Agriculture and the Judicial Officer, pursuant to 
the Direction of the United States Circuit Court of Appeals for the Seventh 
Circuit contained in its order of May 9, 1947, on petition of C. W. M. 


Decision by Thomas J. Flavin, Judicial Officer 
Notice of Stay of Circuit Court of Appeals 


Notice is hereby given that the order entered on April 28, 1947,* 
in the proceeding before the Secretary of Agriculture, styled Jn re 
General Foods Corporation et al., Respondents, CEA Docket No. 34, 
has been stayed and suspended as to Charles W. Metcalf by an order 
entered by the United States Circuit Court of Appeals for the Seventh 
Circuit on May 9, 1947, in a suit instituted on the petition of Charles 
W. Metcalf. The Court’s order in this respect reads in part as follows: 

“4, The order of Clinton P. Anderson, Secretary of Agriculture, entezed April 
28, 1947* by Thomas J. Flavin, Judicial Officer, acting for and on behalf of the 
Secretary of Agriculture, and its enforcement be and the same is hereby stayed 
and suspended as to petitioner, CHARLES W. METCALF, pending the final 
determination and disposition of this cause by this Court and until and subject 
to the further order of this Court. * * *” 

This notice is given on behalf of the Secretary of Agriculture and 
myself, as Judicial Officer, pursuant to the direction of the Court 
contained in its order of May 9, 1947. 





(A. D. 1486) 


In re St. PAut UNIon STocKYARDS CoMPANY. P&S Doc. No. 1211. Deeided May 8, 
1947. 


Rates and Charges—Order Directing Publication and Filing of Supplement to 
Existing Tariff 


On the basis of the evidence received at the oral hearing in this proceeding and 
the arguments presented in connection herewith, respondent is directed to 
publish and file a supplement to its existing, tariff containing the schedule of 
dealer charges prescribed in the order, to become effective on May 19, 1947.** 


Effective Date of Order—Section 4 (c) of Administrative Procedure Act 


Where is appears that the facts justify, the order may become effective in less 
than the usual 30-day period provided by section 4 (c) of the Administrative 
Procedure Act.** 


*6 A. D. 288.—Ed. 
**Reference to other points involved in this case will be found in Index-Digest in this 
issue of Agriculture Decisions.—Ed. 
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Mr. John J. Curry and Elmer J. Scott for Livestock Branch, Production and 
Marketing Administration. Mr. Harold LeVander, of South St. Paul, Minne- 
sota, for intervenors King Pig Company and Traders Livestock Exchange. 
Mr. L. 8. Dorn, of South St. Paul, Minnesota, for intervenor Central Order 
Buying Company. John B. Poindexter, Examiner. 


Decision by Thomas J. Flavin, Judicial Officer 
PRELIMINARY STATEMENT 


1. On February 4, 1946 (5 A. D. 83), an order was entered in this 
proceeding modifying an order which had been entered on September 7, 
1940, prescribing rates and charges to be charged by respondent, St. 
Paul Union Stockyards Company, at its stockyards located at South 
St. Paul, Minnesota. The order of modification dated February 4, 
1946, provided, among other things, for yardage charges to be assessed 
by respondent on resales of livestock in other than the commission divi- 
sion for local delivery and on resales in other than the commission divi- 
sion for shipment away from the market. On February 5, 1946, before 
such rates were to become effective, the Traders Livestock Exchange, 
on behalf of its members doing business at the South St. Paul Stock- 
yards, filed a protest against the imposition of the resale and reweigh 
charges, and requested the suspension of these charges pending a formal 
hearing or conference. The King Pig Company also protested the 
imposition of the resale charges. The objections urged by the Traders 
Livestock Exchange and King Pig Company, hereinafter referred to 
as protestants, may be stated as follows: 

(1) That no charges whatsoever should be imposed on the dealers 
because they were already paying substantial amounts «to the re- 
spondent for feed and hay; 

(2) Any services rendered by respondent on resales by dealers for 
shipment off the market or to other dealers consisted primarily of 
weighing, for which service protestants paid a charge of 3 cents per 
head on all livestock except sheep, which is 2 cents per head, to the 
Railroad and Warehouse Commission of the State of Minnesota, 
under whose jurisdiction the weighing service is performed; 

(3) That no such charges have been required of protestants since 
the enactment of the Packers and Stockyards Act, and historically 
there is no basis for the imposition of such charges; and 

(4) That it is unjust and discriminatory to impose a charge against 
protestants on transactions which, if made by a market agency, would 
not be subject to such additional charge. 

Protestants further stated that in the event their contentions should 
be overruled and it should be decided that charges should be assessed 
against them, that in such event, the maximum charges which should 
be prescribed for shipment off the market at South St. Paul should be: 
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ai se a NS een oh caps eos 3 cents per head 
Calves 2 cents per head 
WN eee oo alee aban steko eke ond 1 cent per head 

1 cent per head 


with a maximum of $1 per deck of feeder pigs or sheep. As a result 
of the protests, on February 5, 1946, the Judicial Officer suspended 
the dealer charges until further order (5 A. D. 85). 

2. Accordingly, in order to give all interested parties an oppor- 
tunity to present their views, a conference between the dealers, stock- 
yard officials, and representatives of the Livestock Branch was held 
at St. Paul, Minnesota, on September 16, 1946, and an opportunity 
was afforded all interested parties to express their views with respect 
_ to the proposed charges. Thereafter, on November 6, 1946, an oral 
hearing was held at St. Paul, Minnesota, before John B. Poindexter, 
an examiner, on the question of dealer charges. Harold LeVander, 
Attorney at Law, 200 Grand Building, South St. Paul, Minnesota, 
appeared on behalf of the Traders Livestock Exchange and King Pig 
Company. L. S. Dorn, Assistant Manager of the Central Order 
Buying Company, appeared on behalf of that firm. J. J. Curry, 
Office of the Solicitor, United States Department of Agriculture, ap- 
peared on behalf of the Livestock Branch, Production and Market- 
ing Administration. Within the period prescribed by the rules of 
practice, the Livestock Branch, Production and Marketing Adminis- 
tration, filed suggested findings of fact, conclusions, and order. The 
protestants did not file suggested findings of fact, etc. A tentative 
order was issued on February 7, 1947. Protestants filed exceptions 
to the tentative order and oral argument upon the exceptions was 
held before me in Washington, D. C., on April 14, 1947. The ex- 
ceptions and oral argument are not persuasive that any substantial 
change should be made in the tentative order. 

3. At the hearing six witnesses testified on behalf of protestants. 
Two witnesses testified on behalf of the Government. The testimony 
of the individual witnesses will not be stated here, but is discussed 
in the following paragraphs below. 


FINDINGS OF FACT AND CONCLUSIONS 


4. The protestants use the premises of the stockyard in which to 
conduct their business. The stockyard company assigns certain pens 
and alleys to protestants, which are equipped with concrete floors, 
watering troughs, hay racks, and mangers. For the use of these 
facilities, including water, protestants pay nothing. The stockyard 
company maintains and repairs the facilities, including cleaning of 
the pens. The testimony disclosed that the cleaning is sometimes 
frequent, and at other times occasional, depending on labor conditions, 
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However, no formal complaint has been filed by protestants alleging 
failure on the part of the respondent to render reasonable stockyard 
services or to provide adequate stockyard facilities. Weighing facili- 
ties furnished by the stockyard company throughout the yards are 
regularly utilized by the dealers for weighing their livestock and a 
scale located in the cattle dealers’ division is assigned primarily for 
their use. All scales are owned and maintained by the stockyard 
company, but the weighing of livestock is performed by the Railroad 
and Warehouse Commission of the State of Minnesota to whom the 
dealers, as well as other customers of the stockyard, pay a fee for 
weighing. The stockyard company also furnishes services to protes- 
tants in connection with the yarding and shipping of livestock. 

5. The testimony further discloses that protestants purchase large 
quantities of feed from the stockyard company in the conduct of their 
business. Out of the total sales aggregating $780,608.63 made by the 
stockyard company for feed and bedding during the fiscal year ending 
October 31, 1946, sales to protestants amounted to $233,011.84. Dur- 
ing the same period, the stockyard received other revenues from 
protestants as follows: $16,480.24 in yardage charges paid to the 
stockyard company by dealers on direct shipments of livestock pur- 
chased by them in the country and shipped to the market for sale; 
$21,813.80 in yardage charges paid on planted livestock; $30,804.75 
for Dip Plant Revenue; and $7,965.50 for Test Barn Revenue. The 
protestants testified that in their opinion the profits realized by the 
stockyard from these items were suflicient to entitle the dealers to 
free use of the stockyard facilities, especially, by reason of an alleged 
excessive profit on the sale of feed. However, the dealers were unable 
to state whether the margin over cost of feed was in excess of the 
cost of furnishing the service of storing and delivering feed or the 
amount of _.et profit realized by the stockyard from this source. Wit- 
nesses for protestants also testified that the imposition of the proposed 
charges against dealers would increase their cost of doing business, 
and would have a tendency to drive some of the dealers from the 
South St. Paul market. There was also testimony to the effect that 
dealers render a distinct service to the market by providing an outlet 
for livestock which would otherwise be sold at bargain prices or accu- 
mulate in the pens of the commission firms; that the proposed charges 
would fall primarily on the feeder dealers and order buyers, who, 
protestants claim, handle the largest part of the stocker and feeder 
cattle at the market. It was also urged that at the South St. Paul 
market, the breaking point between calves and cattle is 300 pounds, 
whereas, the usual breaking point at other competitive markets is 
400 pounds. It was contended further that such a distinction unduly 
discriminates against the dealers at the South St. Paul market because 
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a large part of the stocker and feeder cattle at South St. Paul are 
really calves weighing between 300 to 450 pounds, on which animals 
protestants pay the cattle rate; that with respect to local sales, the 
number of such sales is so small that the proposed dealer charges 
would result in no increased revenue to the stockyard company; that 
with respect to sales for shipment off the market, it would be imprac- 
ticable, if not impossible, for the stockyard company to ascertain 
from the parties to the sale the proper charges to apply because the 
scale ticket would not disclose whether the livestock was sold for local 
delivery or for shipment off the market; that the imposition of dealer 
charges would result in additional revenue to the stockyard com- 
pany; that in handling livestock for shipment off the market, the 
- yard company renders no more service where registrant operates on 
a strictly dealer basis and takes title than where he operates in the 
capacity of an order buyer (market. agency) purchasing for the 
account of another; that no more service is rendered by the stockyard 
company with respect to local sales than with respect to sales for 
shipment off the market; that there is no justification for the differ- 
ence in charges as between sales for local delivery and for sales for 
shipment off the market; that the burden of paying resale charges 
would fall upon approximately 10 dealers who handle livestock for 
shipment off the market; that the principal yarding service performed 
by the stockyard company for dealers consisted only of (1) counting 
livestock off the scales, (2) driving livestock off the scales to the 
shipping division for shipment off the market, (3) driving livestock 
off the scales to catch pens when livestock is bought from a commis- 
sion firm, and (4) unloading and yarding direct shipments of live- 
stock to dealers. There was also testimony to the effect that, under 
certain conditions, dealers pay full yardage charges on livestock which 
they purchase in the country and ship to the stockyards, whereas 
packers only pay one-half yardage on direct shipments, and in such 
cases, receive as much service from the stockyard company as dealers 
receive on similar shipments. 

6. The fact that protestants may render a valuable service to the 
market, including the producer, is no reason why they should not 
share in the cost of maintaining the stockyard. Commission firms, 
producers, shippers, packers, railroads, and others also assist in 
maintaining a market, but it is impossible to compute with mathe- 
matical accuracy the exact proportion of the costs of maintaining 
the stockyard which should be apportioned to each of the contributors 
to the market. Although protestants purchase large quantities of 
livestock from commission firms and from each other, and also 
purchase large quantities of feed from the stockyard company, these 
facts do not entitle protestants to enjoy free services and facilities at 
the stockyard. The theory of rate-making recognizes the principle 
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that those who use the facilities and services of the stockyard should 
assist in its maintenance and operation by the payment of rates or 
charges. In the past, protestants have paid nothing for the use of 
the stockyard facilities and services. It does not appear fair and equi- 
table to require the stockyard company to maintain a considerable 
portion of its facilities and provide services without cost to some of 
its patrons and obtain reimbursement therefor by means of a charge 
against other customers at a rate much higher than is necessary to 
cover the cost of rendering the services to such customers. 

7. There is little merit to protestants’ claim that in some cases 
dealers pay full yardage on direct shipments to the stockyard, and 
packers only pay one-half yardage on direct shipments. There is 
considerable difference in the two classes of shipments. In the case 
of direct shipments to dealers, the livestock is shipped to the stock- 
yards for sale, similar to the shipment of livestock by a producer to 
a market agency for sale. In such case, the producer pays the full 
yardage charge. Consequently, it seems to us, the dealer should also 
pay full yardage under similar circumstances. In the case of packer 
direct, the livestock is shipped to the packer, not for sale, but for 
slaughter. In such cases, the testimony shows that the stockyard 
facilities are used only for unloading, sometimes weighing the live- 
stock, and delivery to the packer’s own pens. On occasions, when the 
pens belonging to the packer are not available, the animals are placed 
in holding pens provided by the stockyard company until the animals 
can be removed to the packer’s own pens. 

8. We are not persuaded by protestants’ contention that the im- 
position of the proposed charges would adversely affect the market. 
Even though dealers provide an outlet for livestock shipped to the 
market, the testimony shows that dealers sell considerable livestock in 
competition with shippers and producers. Out of a total of 198,962 
head of cattle handled by dealers in 1944, they planted 51,074 head. 
In 1945, they planted 48,883 head of cattle out of a total of 219,542 
handled by them. There was testimony that dealer charges have 
been assessed for some time by stockyards located at Denver, Omaha, 
Sioux City, Ft. Worth, and at St. Louis, with no appreciably harmful 
effects upon the market. If protestants’ fears on this score should 
come to pass, orders under the act are subject to modification. 

9. We do not agree with the contention of protestants that the pro- 
posed dealer charges are objectionable because they will be difficult 
to apply for the reason that in many cases a dealer who sells livestock 
to another dealer will not know which charge or rate to apply to the 
transaction because he would not know whether the sale was to a 
buyer “at the market” or was sold for shipment “off the market.” 
Protestants state that in such a situation, the dealer who purchases 
the livestock might not be willing to disclose the name of the buyer. 
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Tn order to apply the proper charge, it will not be necessary to disclose 
the name of the ultimate purchaser, but all that is required would be 
to ascertain whether or not the sale is for shipment off the market, 
after which the applicable rate could be applied. 

10. Protestants earnestly insist that dealers who handle stocker 
and feeder calves weighing between 300 and 400 pounds are put at a 
disadvantage in comparison with similar operators at other public 
markets for the reason that, under the proposed dealer charges, they 
would pay the cattle rate on such light feeder cattle. On first im- 
pression, this contention appears to have some merit. However, when 
it is considered that producers and shippers of light stocker feeder 
cattle pay the full yardage charges, it would tend to discriminate 
against such producers and shippers if the break between cattle and 
calves should be changed from 300 to 400 pounds in applying dealer 
charges. It would also create considerable confusion in the applica- 
tion of yardage charges generally at the South St. Paul market. We 
did not select the present weight break of 300 pounds between cattle 
and calves at the South St. Paul market. This is an arbitrary weight 
which was selected by the operators and the trade in general at this 
market and has long been recognized by custom and usage. Insofar 
as calves are concerned, South St. Paul is primarily a veal calf mar- 
ket, and we do not believe that the weight break between cattle and 
calves should be changed at this time. To do so would also materially 
affect the revenues of both the stockyard company and the market 
agencies at the market, since it would make subject to the lower calf 
rates all bovine animals weighing between 300 and 400 pounds which 
now carry the full cattle yardage commission rates. 

11. It is found, therefore, that protestants should pay a fair portion 
of the cost of maintaining the stockyard facilities and for the services 
which they receive in the form of rates and charges. We believe that 
the rates set forth below are reasonable and non-discriminatory and 
should be prescribed for resales in other than the commission division 
for local delivery and on resales in other than the commission division 
for shipment away from the market in lieu of those prescribed in 
the order of February 4, 1946, supra. 


ORDER 


Within twenty (20) days from the date of this decision, respondent 
shall publish and file a supplement to its existing tariff containing the 
following schedules of dealer yardage charges : 

(b) Reweighs and/or resales by dealers to buyers at the market: . 


15 cents per head 
8 cents per head 
4 cents per head 
2 cents per head 
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When livestock is purchased by a stocker-feeder dealer from another stocker- 
feeder dealer’for the purpose of filling out a shipment sold to be shipped off the 
market, the charges prescribed in Section (c) shall be applicable to both resales 
if the livestock is not reweighed. 

(c) Reweighed and/or resold for shipment off the market: 

6 cents per head 
4 cents per head 
2 cents per head 
lcent per head 

A resale carload maximum charge on feeder pigs of $1.50 a deck. 

No dealer charges have been collected by the stockyards company 
since our order of February 4, 1946, did not become effective as to such 
charges. Compensating increases in other rates or charges were not 
provided and, accordingly, the rates provided herein may become effec- 
tive in less than the usual 30-day period provided by Section 4 (c) of 
the Administrative Procedure Act. The rates prescribed shall become 
effective on May 19, 1947. 

Copies hereof shall be served upon the parties by registered mail 
or in person. 


(A. D. 1487) 


In re THE PeortaA UNION Stock Yarps Company. P&S Doe. No. 5. Decided 
May 12, 1947. 


Extension of Rates and Charges—Administrative Procedure Act—Effective 
Date of Order 


Respondent’s request for an extension of its present rates and charges 
for a period of one year, granted, subject to conditions stated 
herein and, on the basis of the facts in this proceeding, the order 
made effective in less than 30 days, in accordance with section 4 (c) 
of the Administrative Procedure Act.* 


Mr. Elmer J. Scott for Livestock Branch, Production and Marketing Adminis- 
tration. Mr. C. B. Heinemann, Jr., of Washington, D. C., for respondent. 


Decision by Thomas J. Flavin, Judicial Officer 
SUPPLEMENTAL ORDER 


This is a rate proceeding under the Packers and Stockyards Act, 
1921 (7 U.S. C. 181 et seg.), in which rates were prescribed by the Sec- 
retary of Agriculture on June 30, 1924. Various modifications of the 


*Reference to other points involved in this case will be found in Index-Digest in this 
issue of Agriculture Decisions.—Kd. 
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rates thus prescribed have been ordered from time to time. At present, 
temporary rates and charges are in effect at respondent’s stockyard 
which are due to expire on May 31, 1947, pursuant to the order of 
December 18, 1946 (5 A. D. 877). 

On April 10, 1947, the respondent filed its petition for an extension 
for one year of its present rates and charges, which petition was sup- 
ported by data contained in a supplemental petition filed April 28, 
1947. Notice of the petition was published in the Federal Register on 
April 22, 1947, (12 F. R. 2579) and no protests have been received. 

The answer of the Attorney for the Production and Marketing Ad- 
ministration, filed April 30, 1947, recommends that the present tem- 
porary rates and charges of respondent be continued in effect until 

-May 31, 1948, after which basic rates shall be effective unless otherwise 
ordered. The respondent has consented to a requirement for the con- 
tinued filing of monthly reports as it has been doing in the past and 
the Production and Marketing Administration requests that such 
monthly reports be required. 

Accordingly, the temporary rates and charges now in effect for re- 
spondent are continued in effect until and including May 31, 1948, af- 
ter which the legally prescribed rates existing prior to the order of the 
Assistant to the War Food Administrator, dated March 14, 1945 (4 
A. D. 165), shall again be in effect unless otherwise ordered. 

The supplemental order of December 18, 1946, requires that any pe- 
tition for extension or modification must be submitted on or before 
May 1, 1947. However, after that order, the Administrative Procedure 
Act (60 Stat. 237) was approved and became law. A notice was pub- 
lished in the Federal Register on April 8, 1947 (12 F. R. 2319), ad- 
vising stockyards and others to file their petitions for extensions or 
modifications of rate orders not less than 60 days prior to the desired 
effective date in order to permit compliance with the provisions of 
Section 4 of the Administrative Procedure Act. Promptly after the 
publication of that notice, the respondent filed its petition for an ex- 
tension of its temporary rates on April 10, 1947. No increase in rates 
is involved in this proceeding. In view of the foregoing facts and in 
order to prevent an undesirable lapse of the present temporary rates 
and charges for a few days, it is determined that good cause exists for 
making this order effective in less than 30 days. Accordingly, this 
order shall become effective on June 1, 1947. 

Copies hereof shall be served upon the parties. 
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(A. D. 1488) 


In re MARKET AGENCIES AT Fort WorTH Stockyarps. P&S Doc. No. 445. De- 
cided May 23, 1947. 


Continuation of Temporary Rates and Charges 


Respondents’ request for an extension of its present temporary rates and charges 
for a period of six months, granted, with the requirement that respondents 


shall continue to file semi-annual reports. 
Mr. Elmer J. Scott for Livestock Branch, Production and Marketing Administra- 
tion. Messrs. Odus Smith and Faris Callan, both of Fort Worth, Texas, for 


respondents. 
Decision by Thomas J. Flavin, Judicial Officer 


SUPPLEMENTAL ORDE? 


‘his is a rate proceeding under the Packers and Stockyards Act, 
1921 (7 U.S. C. 181 e¢ seg.) , in which temporary rates were prescribed 
by the Secretary of Agriculture by orders dated August 16, 1946 
(5 A. D. 599), and December 27, 1946 (5 A. D. 892). The temporary 
rates and charges now in effect in accordance with the two orders 
referred to will expire June 30, 1947. 

On April 21, 1947, respondents requested an extension for six 
months of its present temporary rates and charges. Notice of the 
petition was published in the Federal Register on May 2, 1947 (12 
F. R. 2972), and no protests have been received. 

The answer of the attorney for the Production and Marketing Ad- 
ministration, filed May 14, 1947, states that the temporary rates and 
charges of the respondents have not been in effect for a sufficient length 
of time to permit the Production and Marketing Administration to 
appraise accurately the results of said rates and charges on an an- 
nual basis. The Answer recommends, therefore, that the present 
rates and charges be continued in effect to and including December 
31, 1947, at which time the Production and Marketing Administra- 
tion will have the experience of the application of the rates for a 
representative period to consider in determining rates. The An- 
swer also recommends that the respondents be required to continue 
filing semi-annual reports as provided for in previous orders. 

Accordingly, the temporary rates and charges now in effect for the 
respondents are continued in effect until and including December 31, 
1947. The respondents shall continue to file semi-annual reports as 
heretofore, in accordance with the provisions of previous orders. 

This order shall become effective on July 1, 1947, and copies hereof 
shall be served upon the parties. 
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(A. D. 1489) 


In re St. Louis NATIONAL Stock YARDS CoMPANY. P&S Doc. No. 1246. Decided 
May 26, 1947. 


Request for an Extension of Temporary Rates and Charges Granted 


Respondent’s request for an extension of its present temporary rates and charges 
for a period of one year granted. 

Mr. Elmer J. Scott for Livestock Branch, Production and Marketing Adminis- 
tration. Mr. Frederic P. Lee, of Washington, D. C., for respondent. 


Decision by Thomas J. Flavin, Judicial Officer. 
SUPPLEMENTAL ORDER 


This is a rate proceeding under the Packers and Stockyards Act, 
1921 (7 U.S. C. 181 e¢ seg.). By virtue of the order dated December 
4, 1946 (5 A. D. 873), the respondent is now charging certain tem- 
porary rates which are due to expire on June 30, 1947, after which 
basic rates are again to be in effect unless otherwise ordered. 

On April 25, 1947, the respondents filed a petition requesting an 
extension of its existing rates to and including June 30, 1948. The 
petition of the respondent indicates that its current rates will produce 
a return of approximately 4.24 percent on the rate base, whereas the 
order of May 9, 1946 (5 A. D. 338), contemplated a return on the rate 
base of 6.5 percent. Moreover, the respondent, subsequent to the 
order of December 4, 1946, entered into a contract with the Live Stock 
Handlers Union which provided for wage increases to employees of the 
respondent. 

Notice of the respondent’s petition was published in the Federal 
Register on May 6, 1947 (12 F. R. 3024), and no protests have been 
filed. The answer of the Attorney for Production and Marketing 
Administration recommends, in view of the foregoing facts, that the 
respondent’s present temporary rates and charges be continued in 
effect to and including June 30, 1948, after which basic rates shall 
again be in effect unless otherwise ordered. 

Accordingly, the temporary rates and charges now in effect for 
respondent are continued in effect until and including June 30, 1948, 
after which basic rates will again be in effect unless otherwise ordered. 

This order shall become effective on July 1, 1947, and copies hereof 
shall be served upon the parties. 





JAMES J. ANGELLO 


(A. D. 1490) 
Inre JAMES J. ANGELLO. PACA Doc. No. 4670. Decided May 1, 1947. 


Revocation of License—Repeated and Flagrant Violations of Act—Publication 
of Facts 


Where complaint alleged a number of failures on the part of respondent to ac- 
count and pay for shipments of perishable agricultural commodities, an: 
respondent, by his failure to answer, admitted the material facts so alleged, 
it is held that such failures to account and pay constitute repeated and 
flagrant violations of the act, for which respondent’s license should be 
revoked, and the facts published.* 


Disciplinary Complaint—Effect of Failure To File Answer 


Failure of respondent to file an answer to complaint charging repeated and 
flagrant violations of the act is deemed an admission of the material facts of 
the complaint and a waiver of right to an oral hearing.* 


Mr. James E. Horton for Production and Marketing Administration. Mr. John J. 
Curry, Examiner. 


Decision by Thomas J. Flavin, Judicial Officer 
PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Perishable Agricultural 
Commodities Act, 1930 (7 U.S. C. 1940 ed. 499a et seg.) , instituted by 
the complaint of T. C. Curry, Chief of the Regulatory Division of the 
Fruit and Vegetable Branch, Production and Marketing Administra- 
tion, filed January 20, 1947. It was alleged in the complaint that the 
respondent, James J. Angello, Hammonton, New Jersey, had failed to 
pay promptly for numerous shipments of perishable agricultural com- 
modities and had rejected shipments of such commodities without 
reasonable cause, which resulted in substantial losses to shippers, in 
violation of section 2 of the act. A copy of the complaint was served 
on the respondent by registered mail and receipt thereof was acknowl- 
edged by the respondent on February 22, 1947. No answer to the 
complaint has been filed or oral hearing requested, and therefore 
respondent is deemed to have admitted the material facts of the com- 
plaint and waived his right to an oral hearing.’ Pursuant to the rules 
of practice a copy of the report of the examiner was served on the 
respondent, in which report it was recommended that the respondent’s 
license be revoked. No exceptions were filed to the report and, there- 
fore, the findings and recommendation made therein are adopted here- 
with. 


*Reference to other points involved in this case will be found in Index-Digest in this 
issue of Agriculture Decisions.—Ed. 

1Secs. 47.30 (b) and 47.32 of the rules of practice governing proceedings under the 
act (12 F. R. 1025; 9 CFR, 1945 Supp. 47.32). 
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FINDINGS OF FACT 


1. The respondent, James J. Angello, is an individual doing busi- 
ness at Hammonton, New Jersey, and at all times mentioned herein 
was engaged in the business of buying, selling, and reconsigning 
perishable agricultural commodities in interstate commerce. 

2. License No. 95694 was issued to respondent on June 16, 1945, 
under the provisions of the act and has since been renewed on its 
anniversay date and is now in effect. 

3. On or about April 23, 1946, respondent purchased from Monterey 
Bay Packing Company, Castroville, California, through his agent 
John Todd of Carmel, California, the artichokes, broccoli, cauliflower 
and lettuce contained in car ART 15596, shipped from Castroville, 
California, April 23 and diverted to respondent at Hammonton, New 
Jersey, April 27; and the same commodities contained in car PFE 
61163, shipped from Castroville April 27 direct to respondent at Ham- 
monton ; the purchases were made f. o. b. shipping point, the total net 
purchase price of both shipments being $2,191; and the shipments were 
diverted and billed open to respondent. Respondent accepted the 
shipments but has failed and refused to pay any part of the contract 
price, in violation of section 2 of the act. 

4. During the approximate period from May 16, 1946, to May 22, 
1946, respondent purchased from Bryant Brothers, Humboldt, Ten-’ 
nessee, the sacked cabbage contained in cars BREX 74513, FGEX 
50203, FGEX 32786, FGEX 23089, SFRD 23766, NRC 15544, MDT 
4406, NP 90916, SFRD 37102, SFRD 33153, URTX 87069, SFRD 22481 
and SFRD 25581; the purchases were made f. o. b. shipping points in 
the State of Tennessee at $1 and 85¢ and 80¢ and 60¢ per 50 pound sack 
plus cost of snow ice and channel ice placed over and in the load; the 
total f. o. b. purchase price of the shipments was $5,372.60; the ship- 
ments were diverted and billed open to respondent enabling him to 
obtain possession without paying for them which respondent did with 
the exception of $1,000 paid on account during August 1946; and the 
$4,372.60 balance due on the purchase price has not been paid, in viola- 
tion of section 2 of the act. 

5. On August 5, 1946, respondent and Giumarra Vineyards Corpora- 
tion of Bakersfield, California, entered into a joint account contract 
for the handling of four cars of grapes; Giumarra Vineyards Corpora- 
tion shipped or diverted, to respondent under this contract during the 
period August 6 to August 13, 1946, from shipping point in the State 
of California, cars of grapes ART 16361 and ART 21088; each ship- 
ment was diverted or shipped open to respondent which permitted 
him to obtain possession without first paying the f. o. b. joint account 
cost; the joint f. 0. b. cost of the grapes in ART 16361 was $3,745.25; 
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respondent accepted the grapes in ART 16361 and sold them at auction 
in Philadelphia, Pennsylvania, realizing net proceeds of $2,434.38, 
leaving a net loss of $1,310.87, one half of which, or $665.44, is charge- 
able to respondent; respondent failed and refused to pay promptly 
to the shipper the joint f. o. b. cost of $3,745.25, less $655.44, or $3,089.81, 
and has since failed and refused to pay such amount, in violation of 
section 2 of the act. The joint cost of the grapes in ART 21088 was 
$3,525; respondent accepted the grapes in ART 21088 and reconsigned 
them by truck to commission merchants in Cleveland, Ohio, Phila- 
delphia, Pennsylvania, and New York, New York, where they were 
sold for net proceeds of $2,766.19; allowing respondent $237.50 as a 
reasonable trucking charge for hauling, and $661.91 transportation 
charges paid, the net return on this shipment was $1,866.78, leaving a 
net loss of $1,658.22, one half of which, or $829.11, is chargeable to 
respondent. Respondent failed and refused to pay promptly to the 
shipper the joint cost of $3,525, less $829.11, or $2,695.89, and has since 
failed and refused to pay such amount, in violation of section 2 of the 
act. 

6. In a wire to Friedman and Broussard at Breaux Bridge, Loui- 
siana, dated August 12, 1946, respondent expressed the desire to 
enter into a joint account arrangement for the sale of several cars 
of sweetpotatoes per week; as the result of an exchange of wires be- 
tween this shipper and respondent an agreement was reached for the 
shipment under this arrangement of one carload of U.S. No. 1 sweet- 
potatoes at the f. o. b. cost of $2.50 per 56 lb. crate, shipment having 
been made from Breaux Bridge, Louisiana, on August 14, 1946, in 
car PFE 46590 containing 504-56 Ib. crates of sweetpotatoes; this car 
was shipped open and direct to respondent at Hammonton, New 
Jersey, thus enabling him to obtain possession of the shipment with- 
out paying the f. o. b. cost of $1,260; respondent accepted the ship- 
ment and reconsigned portions of it to commission merchants in 
New York, New York, Cleveland, Ohio, and New Haven, Connecticut, 
after paying the transportation charges from Breaux Bridge, Loui- 
siana, to Williamstown Junction, New Jersey; these commission mer- 
chants reported net returns of $875.13 and, allowing respondent 
$152.90 as a reasonable charge for hauling, there remains returns of 
$722.23 and deducting this sum from the f. o. b. cost of $1,260 plus 
$267.96 transportation charges paid or $1,527.96 there remains a deficit 
of $805.73 one half of which or $402.87 is chargeable to respondent, 
but respondent, having failed to pay the f. o. b. cost of $1,260, the 
$402.87 is deductible therefrom leaving the sum of $857.13 due from 
respondent to Friedman & Broussard, no part of which has been paid, 
in violation of section 2 of the act. 

747704473 
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7. On August 22, 1946, respondent wired Perham Fruit Company, 
Yakima, Washington, for an f. o. b. quotation on two carloads of 
U. S. No. 1 pears; as a result of a subsequent exchange of wires the 
aforesaid shipper agreed to sell and respondent agreed to buy two car- 
loads of Tulip Brand combination grade Extra Fancy and Fancy 
Bartlett pears, 180 size and larger, at $3.35 per box net f. o. b. ship- 
ping point, respondent instructing that the cars be diverted to him at 
the Pennsylvania Produce Terminal, Philadelphia, Pennsylvania; in 
accordance with this contract the aforesaid shipper shipped in inter- 
state commerce from Grand View, Washington, to Philadelphia on 
August 23 and August 24 the 720 boxes of pears contained in each of 
cars ART 275 and SFRD 23260; on August 31, 1946, after the cars 
had been under movement to Philadelphia, seven and eight days, 
respondent wired the shipper with no prior warning or instruction 
that he would not accept the shipments unless they were billed to him 
open ; this the shipper declined to do and sold the shipments elsewhere 
sustaining an out of pocket loss of $218.75 for the pears in car ART 
275 and a net gain of $36 for the pears in car SFRD 23260 without 
considering the expenses incident to effecting resales and the aggra- 
vation resulting from respondent’s rejection. Respondent’s rejec- 
tion was without reasonable cause, in violation of section 2 of the act. 

8. On August 21, 1946, respondent wired W. E. Roche Fruit Com- § 
pany, Yakima, Washington, for an f. 0. b. quotation on two carloads 
of U. S. No. 1 pears; as a result of a subsequent exchange of wires 
between the shipper and respondent, a contract was made for the sale 
and purchase of two carloads of combination grade Extra Fancy and 
Fancy Bartlett pears, 180 size and larger, at $3.25 per standard box 
f. o. b. Yakima, Washington, shipments to be made to respondent at 
the Pennsylvania Produce Terminal, Philadelphia, Pennsylvania; in 
accordance with this contract the aforesaid shipper shipped in inter- 
state commerce from Yakima, Washington, to Philadelphia, Penn- 
sylvania, on August 24 and August 25, 1946, the 720 boxes of pears 
contained in each of cars IC 54611 and PFE 60104; on August 31, 
1946, after the cars had been under movement for six or seven days, 
the shipper received notice from respondent that the latter would not 
accept the shipments unless they were billed or released to him open; 
this the shipper declined to do; and the respondent refused in turn 
to change his attitude despite advice from the Regulatory Division 
to accept the shipments; thereafter the shipper sold both shipments 
elsewhere at $3 per box f. o. b. shipping point sustaining thereon 4 
loss at resale of 25¢ per box or $360 plus additional brokerage, wire, 
telephone and inspection charges of $123.55 or the total loss of $483.5i. 
Respondent’s rejections were without reasonable cause, in violation of 
section 2 of the act. 
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9. On or about September 12, 1946, and September 18, 1946, by 
oral contracts, The Delta Food Packaging Company, Delta, Ohio, 
sold to respondent two truckloads of fresh tomatoes; the first ship- 
ment consisted of 3,883 eight-quart baskets of tomatoes and was 
originally bought and sold at 65¢ per basket f. o. b. Metamora, Ohio, 
respondent agreeing to pay truck transportation charges at 7¢ per 
basket from Metamora to Hammonton, New Jersey; when invoicing 
respondent for the shipment, which departed for Hammonton on 
September 13, 1946, the shipper invoiced respondent for the f. o. b. 
price plus the 7¢ transportation charge or for the total sum of $2,435.76 
leaving $2,198.95 as the net amount due the shipper under this con- 
tract; upon arrival of the shipment at Hammonton, New Jersey, re- 
spondent refused to accept it stating it had arrived too late where- 
upon the shipper resold the shipment to respondent under a new 
contract at 55¢ per basket delivered at Hammonton or for the total 
sum of $1,860.65; respondent accepted the shipment and in payment 
thereof tendered to the truckman $200 in cash and his personal check 
for $1,663.40 made payable to the shipper’s order, but respondent 
thereafter stopped payment on this check incurring a protest charge 
against the shipper of $4.03; the second shipment is said to have con- 
sisted of 557 crates of tomatoes, known as strawberry crates, sold to 
respondent at $2.50 per crate or for $1,392.50 delivered at Hammon- 
ton, New Jersey; this shipment departed from Metamora, Ohio, for 
Hammonton, New Jersey, on September 19, 1946; upon arival of the 
shipment at Hammonton, it was accepted by respondent who pre- 
sented to the truckman his personal check for $1,392.50 made payable 
to the shipper, but again respondent caused payment of his check to 
be stopped with a protest fee against the shipper amounting to $2.39. 
Respondent’s acceptance of the shipments and failure to pay promptly 
therefor were in violation of section 2 of the act. 


CONCLUSIONS 


Respondent’s failure to account and pay for shipments of perish- 
able agricultural commodities and his rejection of shipments of such 
commodities without reasonable cause, as set forth in the findings of 
fact herein, constitute repeated and flagrant violations of section 2 
of the act, for which his license should be revoked and the facts 
published. 


ORDER 


Effective ten days after this date, respondent’s license is revoked, 
and the facts, as set forth herein, shall be published. 
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(A. D. 1491) 


C. F. ScHAEFER COMPANY AND Epwarp A. BANNISTER v. LOWELL BROTHERS & 
Baitey Co. PACA Doc. No. 4548. Decided May 7, 1947. 


Rejection Without Reasonable Cause—Failure to Prove Agency 


Facts disclose respondent not agent of War Shipping Administration which made 
possible the sale of produce involved but is liable as principal to complainant 
for loss resulting from rejection of apples which met contract requirements.* 


Statute of Frauds—Effect of Acceptance and Payment 


Acceptance and payment of contract price for one carload of apples involved in 
contract of sale of six carloads, removes transaction from the Statute of 
Frauds.* 


Acceptance of Offer by Shipment 


Where written acceptance is not required, an order for produce may be accepted 
by shipment in accordance with order.* 


Messrs. Phipps, Durgin & Cook, of Boston, Massachusetts, for complainant. Mr. 
Salvatore E. Hloisi, of Boston, Massachusetts, for respondent. Mr. Joseph T. 
Murphy, Examiner. 


Decision by Thomas J. Flavin, Judicial Officer 
PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S. C. 1940 ed. 499a et seq.). 
Complainant alleges that he contracted to sell to respondent six car- 
loads of apples of which five carloads were rejected without reasonable 
cause, thereby causing complainant to sustain a compensable loss. 
The formal complaint was filed on October 29, 1945, by C. F. Schaefer 
Company, which was authorized by the real party in interest, Edward 
A. Bannister, to prosecute the claim under the act; and a copy of 
such complaint was served on respondent on December 14, 1945. A 
copy of the report of investigation was served on both the respondent 
and complainant C. F. Schaefer Company. An amended complaint 
was subsequently filed, on March 26, 1946, adding the name of Edward 
A. Bannister as a party complainant. The designation “complainant,” 
therefore, will hereinafter refer to “Edward A. Bannister.” Respond- 
ent filed an amended answer on April 22, 1946, the answer to the 
original complaint having been filed on January 2, 1946. A hearing 
was held at Boston, Massachusetts, on September 12, 1946, at which 
all interested parties were represented by counsel. 

In its answer to both the complaint and amended complaint, re- 
spondent denies the existence of a written contract satisfying the 


*Reference to other points involved in this case will be found in Index-Digest in this 
issue of Agriculture Decisions.—Ed. 
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Statute of Frauds; asserts that it acted only in the capacity of an 
agent for the War Shipping Administration in issuing shipping in- 
structions for six carloads of apples, accepting one carload of apples, 
and rejecting the other five; alleges that the rejected carloads did not 
meet the grade requirements; and contends that it is not a proper 
party to this proceeding. 

From the evidence, it appears that on or about February 8, 1945, 
William Quick, in charge of the Army Buying Office at Yakima, Wash- 
ington, inquired of complainant, the grower and shipper of the apples 
involved herein, whether he would be willing to accept an offer on six 
varloads of apples to be shipped, during February 1945, to respondent 
at Boston, Massachusetts, and the complainant indicated his willing- 
ness. On February 10, 1945, the following telegram was received by 
complainant and specified the grade, size, price, and basis of the trans- 
action concerning the six carloads.of apples which complainant and 
William Quick had previously discussed : 

“CONFIRMING ARRANGEMENTS DAVIS PLEASE SHIP SIX CARS COM- 
BINATION FANCY AND EXTRA FANCY 100-1808 AT $3.14 FOB UPON RE- 
CEIPT OF SHIPPING INSTRUCTIONS FROM LOWELL BROTHERS AND 
BAILEY BOSTON—A DONALD WAR SHIPPING ADMINISTRATION.” 

The record in this proceeding discloses, by the testimony of Francis 
E. Coholan, vice-president of the respondent, that A. Donald’s tele- 
gram, “confirming arrangements,” was made known to the respondent 
by the War Shipping Administration prior to the respondent’s action 
of February 13, 1945. On that day and with knowledge of the per- 
tinent facts regarding the six carloads of apples, respondent sent 
the following telegraphic shipping instructions to complainant and 
directed complainant to transmit sight drafts to the designated bank 
at Boston, Massachusetts : 

“SHIP SIX CARS COMBINATION WINE SAPS WSA USE BOSTON BE- 
GINNING FEBRUARY 19th GN MPSL SOO CANADIAN PACIFIC BANDM 
DRAFT FIRST NATIONAL BANK—LOWELL BROS AND BAILEY.” 


During the period from February 19 to 22, 1945, complainant 
shipped six carloads of apples which were billed to “Edward A. 
Bannister, advise War Shipping Administration c/o Lowell Brothers 
and Bailey.” These apples were Federally inspected at shipping 
point and certified as grade “Washington COMBINATION EXTRA 
FANCY AND FANCY.” In accordance with the provisions of War 
Food Order No. 121 (10 F. R. 695), then in effect,’ arrangements were 


1This allocation order was effective under the Second War Powers Act, 1942, and the 
appropriate Executive Order vesting in the War Food Administrator the authority to 
allocate any food (in short supply) in such manner, upon such conditions, and to such 
extent as is necessary or appropriate in the public interest and to promote the national 


defense. 
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made for the necessary release, by the War Food Administration, of 
the apples involved in the transaction; and each car manifest sent 
by complainant to respondent, identifying the respective carload, re- 
ferred to the applicable release issued by the Yakima office of the 
War Food Administration. The identification number of each such 
release also appears on the Federal inspection certificate for the par- 
ticular carload. On February 26, 1945, while the shipments were in 
transit, respondent issued instructions to the carrier to divert the 
vars to the Union Freight Railroad, a switching company, for ultimate 
delivery of the apples to the Quincy Market Cold Storage in Boston. 
On March 1, 1945, this order was cancelled with reference to cars 
PFE 60330 and NWX 70283; and the carrier was instructed to place 
these two cars in the yards in Boston. The shipment contained in 
NWX 70283 was accepted, and paid for, by respondent at the rate 
specified in the telegram which Donald sent complainant prior to 
respondent’s shipping instruction; and, therefore, this carload is not 
included in the computation of the alleged losses. 

Car PFE 60330 arrived in Boston at 7:05 a. m. on March 6, 1945, 
and respondent was notified of the arrival at 2:00 p. m. of the same 
day. Upon completion of a requested Federal inspection, which was 
made at 11:00 a. m. of the following day, the respondent wired com- 
plainant that the apples were of “loose pack” and manifested “con- 
siderable bruise”; and that respondent was taking “delivery first 
two cars [NWX 70283 and PFE 60330] * * *” On March 8, 1945, 
respondent wired complainant that car PFE 60330 showed 3 to 7 
percent decay on inspection and would not be accepted. The same day, 
respondent rejected this carload of apples to the railroad and it was 
later sold by complainant through the Atlantic Commission Company, 
Yakima, Washington, for $3 per box net. 

With respect to the remaining four carloads, the Boston and Maine 
Railroad notified the Union Freight Railroad as the cars arrived on 
March 6, 7, and 8, 1945. The Union Freight Railroad delivered a 
Constructive Placement Sheet to the Quincy Market Cold Storage by 
messenger at 9:00 a. m. daily; and on the days in question, notice of 
arrival of these carloads was so given to the cold storage company. 
It appears, from the record in this proceeding, that the cold storage 
company was then engaged in loading a convoy of ships; and the 
cars were allowed to remain unattended in the railroad yards until 
March 14, 1945, when they were placed for storage. One of these 
cars was Federally inspected and showed a temperature varying from 
40 degrees to 48 degrees and contained considerable Blue Mold Rot. 
Respondent informed complainant that the cars were “just arriving,” 
and that they were unsuitable for War Shipping Administration use 
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and were thereupon rejected. These four cars were subsequently sold 
at auction through Harris and Co., Boston, Massachusetts. 

The disposition of the five cars which were rejected is summarized in 
the following table contained in the Investigation Report : 


a a aca 7 
Car No. | Shipped | Arrived | Rejected 
- | _ — anil ar) 
505. 72 $2. 347. 47 $158. 25 
505. 72 2, 094. 96 410. 76 
505. 72 | 1,451.50 | 1,054. 22 
505. 72 | 604.79 | 1,900.93 
. 505. 72 | 315.43 | 2, 190. 29 
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Plus under-charge freight | | 
PFE 96533 | | | 

| | 
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5, 737. 11 


A considerable portion of the testimony presented at the oral 
hearing deals with the relationship between the War Shipping 
Administration and the War Food Administration and the complain- 
ant and respondent. Respondent offered the testimony of Howard 
S. MacDonald, a former Lieutenant Commander, United States Naval 
Reserve, who was on detail to the War Shipping Administration as 
Acting Assistant Director for Food Control on the Atlantic Sea 
Coast during February and March, 1945. This witness outlined the 
functions of the Food Control Division of the War Shipping Ad- 
ministration in procuring supplies for ships other than those operated 
by the Army and Navy. He testified that, in times of scarcity, the 
War Shipping Administration, through the exercise of Government 
priorities, made certain restricted foods available to approved sup- 
pliers such as respondent who could dispose of them only in an ap- 
proved manner; xnd that the respective supplier bore the entire 
financial responsibility for the transaction. The War Shipping Ad- 
ministration prescribed the standards of quality which merchandise 
had to meet before delivery to a particular ship; and if rejected, 
authorization was given the supplier to sell the goods in the open 
market. This witness also asserted that, in instances, such as the one 
herein involved, where the War Shipping Administration did not 
exercise Governmental priorities, it located scarce commodities for 
suppliers, and the sole function of the Food Control Division, War 
Shipping Administration, was to put the supplier in direct touch with 
the grower or packer of a particular commodity, and from there 
on, the transaction was one solely between the latter. parties. 

There is included in the record a letter, submitted by complainant, 
which was received from Harold J. O’Connell, Director of Food 
Control, War Shipping Administration. The letter states that the 
transaction in question arose from a request made by respondent to 
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the War Shipping Administration to locate apples with which to 
fill future orders of respondent’s steamship customers. He adds that 
the War Shipping Administration located such apples, which were 
held by the complainant; and all subsequent negotiations were con- 
ducted by respondent. Complainant introduced the deposition of 
William H. Stanton, a Commodity Specialist in the employ of the 
War Shipping Administration and in charge of the Food Control 
Division of the New York Office. He testified that the War Shipping 
Administration did not make purchases of supplies during the period 
in question but, instead, made contacts for purchases by ship suppliers. 
This deponent examined the records of the New York office, which 
had jurisdiction of the Atlantic Sea Coast, and stated that there were 
no records indicating the purchase of these six carloads of apples by 
the War Shipping Administration. Furthermore, this deponent 
testified that there was no evidence on record that respondent was 
appointed an agent of the War Shipping Administration to buy the 
apples or to act for the War Shipping Administration in any other 
capacity. 
FINDINGS OF FACT 


1. Complainant, Edward A. Bannister, is an individual who is a 
grower and seller of apples and does business in his individual name 
and also under the trade name of Pyramid Orchards. His business 


address is Yakima, Washington. Complainant C. F. Schaefer Com- 
pany is a trade name of an individual, D. G. Middlekauff, who was 
authorized by Bannister to handle this proceeding under the Perish- 
able Agricultural Commodities Act. 

2. Respondent, Lowell Brothers & Bailey Company, is a corporation 
whose address is 47-48 South Market Street, Boston, Massachusetts. 
During the times mentioned in the complaint respondent was licensed 
under the Perishable Agricultural Commodities Act, 1930, as amended, 
and was an approved ship supplier for ships operating under the 
jurisdiction of the War Shipping Administration. 

3. On or about February 8, 1945, respondent requested the office 
of the War Shipping Administration at New York to locate six car- 
loads of apples for purchase by respondent. On or about February 
10, 1945, respondent was notified by the War Shipping Administration 
that complainant had six carloads of Washington combination extra 
fancy and fancy Winesap apples, size 100-180, at $3.14 per box, f. o. b. 
Bannister, Washington. 

4. Respondent, with knowledge of the foregoing negotiations by 
the War Shipping Administration, including the specification of the 
essential terms for the purchase of the apples, wired complainant on 
February 13, 1945, to ship beginning February 19, six carloads, and to 
“DRAFT FIRST NATIONAL BANK.” 
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5. On February 19, 1945, complainant accepted respondent’s offer 
to purchase six carloads of specifically described apples by shipping 
cars PFE 60330 and PFE 96533; and during the following three days, 
complainant shipped the remaining four carloads designated as cars 
NWX 70283, FGE 35160, FGE 35140, and ART 72880. The bill of 
lading with draft attached, for each carload, was forwarded to the 
First National Bank of Boston in accordance with respondent’s in- 
struction in its wire of February 13, 1945. Each carload contained 
798 standard boxes of apples; and the drafts were computed on the 
basis of the negotiated price per box. 

6. The certificates of the Federal inspections made at loading point, 
on or about the date of shipment of the respective carloads, discloses 
that each carload of apples shipped graded Washington combination 
extra fancy and fancy. 

7. On February 26, 1945, while the cars were in transit, respondent 
issued instructions to the Boston and Maine Railroad, the final carrier, 
to divert the cars on arrival to the Union Freight Railroad, a switch- 
ing company, for delivery to the Quincy Market Cold Storage at 
Boston. On March 1, 1945, this order was cancelled with respect to 
cars PFE 60330 and NWX 70283, and the railroad was instructed 
to place these two cars in one of the yards. 

8. Car No. NWX 70283 was accepted by the respondent who paid 
therefor the price of $2,505.72, the total sum set forth on the applicable 
draft for such carload. 

9. Car PFE 60330 arrived at Boston on March 6, 1945, and a Fed- 
eral inspection was made the following day. The certificate of in- 
spection states that the carload contained Washington combination 
extra fancy and fancy apples, showing an average of 3 percent Blue 
Mold Rot. Respondent rejected this car on March 8, and it was resold 
by complainant on March 10, for the sum of $2,347.47, which is 
$158.25 less than the contract price. 

10. Cars Nos. PFE 96533, FGE 35160, FGE 35140, and ART 
72880, arrived at Boston, at the Boston and Maine Railroad Yard, 
during the period from March 6, 1945 to March 8, 1945. Notice of 
arrival of these cars was given to the Union Freight Railroad, and by 
it to the Quincy Market Cold Storage, on the dates of arrival. 
Despite such notice, the cars were allowed to remain in the railroad 
yards without proper refrigeration being supplied. 

11. On March 14, 1945, car ART 72880 was Federally inspected 
and was found to contain an average of approximately 25 percent 
decay “characteristic Blue Mold Rot, generally early stage, few fairly 
well advanced.” Later that day respondent rejected this car, to- 
gether with cars PFE 96533, FGE 35140, and FGE 35160. All of 
the rejected carloads were resold by complainant at public auction. 
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12. Respondent was not acting as an agent for the War Shipping 
Administration in ordering or directing shipment of the six carloads 
of apples, or in accepting, and paying for, car NWX 70283 and re- 
jecting the remaining five carloads. 

13. The total loss sustained by complainant as a result of the re- 
jection, by the respondent, of the five carloads of apples, including 
an under-charge for freight for car PFE 96533, aggregates $5,737.11. 
No part of this amount has been paid by respondent to complainant. 

14. The formal complaint was filed within nine months after the 
cause of action accrued. 


CONCLUSIONS 


One of the issues presented for consideration relates to the legal 
relationship between the respondent and the complainant with respect 
to six carloads of apples. Based upon the following analysis, we con- 
clude that the respondent, acting as a principal, placed an order with 
the complainant for the shipment to the respondent of six carloads of 
Winesap apples of specified grades and sizes and at the stipulated 
price of $3.14 per box f. o. b. The complainant accepted the order ov 
the agreed terms of sale by shipping the six carloads beginning on 
the dates set by respondent. 

Respondent’s primary defense is that it was acting only as an agent 
of the War Shipping Administration insofar as the six carloads of 
apples in question are concerned. But there,is no evidence in the record 
to support this contention. Several witnesses at the oral hearing, who 
were, at the time of the transaction between the parties, officials of the 
War Shipping Administration, testified that the War Shipping Ad- 
ministration merely used its facilities to locate stores for ship sup- 
pliers. The owners of supplies, like complainant, were sought out and 
then brought in touch with the ship supplier, who would make the 
actual purchase. It would be purely a private transaction between a 
buyer and a seller. While the War Shipping Administration required 
all ship suppliers to be approved before furnishing stores to any ships 
operating under its supervision, nevertheless, it did not depute au- 
thority to the respondent, who was an approved supplier, to act as its 
agent for the acquisition of these apples. In this connection, it should 
be noted that War Food Order No. 121 exempted ' all sales, shipments, 
and deliveries of Washington apples to the War Shipping Adminis- 

2War Food Order No. 121 provides, in § 1405.50 (b) (1) and (2): ‘(b) Restrictions. 
(1) No person shall ship, sell, or deliver any apples except to a governmental agency, and 
such apples shipped, sold, or delivered to a governmental agency shall be packed and graded 
in a manner acceptable to such governmental agency. This prohibition shall not, however, 
be applicable to any shipment, sale, or delivery of a lot of 5 bushels of apples or less. 
(2) The Director may, from time to time, if he determines that such will tend to effectuate 
the purposes of this order, issue a written release for any lot of apples; and thereupon 


the apples thus released by the Director may be shipped, sold, or delivered subject only to 
the conditions, if any, specified in the release issued pursuant to the provisions hereof.” 
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tration (defined in the order as a “governmental agency”) from the 
release requirements of such order. The fact that releases were issued 
in this particular transaction, for each carload of apples shipped by 
the complainant, tends to negate the respondent’s assertion that the 
apples were sold by complainant to the War Shipping Administration. 
Rather, it clothes the transaction with a non-governmental character. 

Further in this regard, Francis E. Coholan, vice president of the 
respondent, testified that he requested the War Shipping Administra- 
tion to locate apples for respondent so that it would have them avail- 
able for future orders from ships. He also stated that on or im- 
mediately following the day on which the War Shipping Ad- 
ministration informed respondent that it could order from complain- 
ant six carloads of apples of stated grades and sizes and at $3.14 f. 0. b., 
respondent sent a telegram to complainant ordering shipment of the 
carloads. With knowledge that complainant would be willing to sell to 
respondent six carloads of apples on the foregoing terms, such action 
by the respondent, in directing shipment, was in legal contemplation 
an offer to purchase on such terms; and the offer was accepted by com- 
plainant by shipping the produce beginning on February 19, 1945, as 
requested by respondent in its telegraphic offer. An order for mer- 
chandise, not requiring a written acceptance, may be accepted by ship- 
ping the goods in accordance with the offer. Adleman v. American 
Sugar Refining Co. (C. C. A. 5th, 1925) 9 F. 2d 318. Respondent ac- 
cepted one carload of these apples and, in accordance with the terms 
of the contract, paid the full purchase price set out in the draft. These 
circuinstances substantiate the allegations of the complainant that the 
respondent, acting as principal, placed the order for the apples. 

Respondent contends that its rejection of the five carloads of apples 
was justified because the apples at destination were in breach of an im- 
plied warranty of merchantability and were not reasonably fit for the 
contemplated use by the War Shipping Administration. Since this 
was an f. o. b. sale of perishable agricultural commodities, complainant 
contracted to deliver to the carrier for shipment to respondent apples 
of the grades ordered and in addition warranted that they would be 
in suitable shipping condition, i. e., in such condition which, if the ship- 
ment is handled under normal transportation service and conditions, 
will assure delivery without abnormal deterioration at the destination 
specified in the contract. Zewas Fruit Co. vy. Joseph Martinelli & Co., 
Inc., 5 A. D. 278. 

The certificates of the Federal inspection made at shipping point 
on the days of shipment certify that the apples were of the grades 
ordered. The first carload rejected was Federally inspected at des- 
tination and showed an average of only 3 percent decay which does 
not appear abnormal in view of the fact that the original inspection 
was made 15 days previously. In fact, on resale this car brought $3 
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per box. Of the remaining four carloads, only one of them was Fed- 
erally inspected at destination and this was made on March 14, ap- 
proximately three weeks after shipment and a week after arrival at 
Boston. During the third week, these four carloads, being still in the 
cars, were not refrigerated. Therefore, the results of this inspection 
at destination should not be determinative of the condition of the re- 
maining four carloads of apples upon arrival at Boston, especially 
since the first carload inspected at destination did not show evidence 
of extensive decay. In view of the foregoing, it appears that respond- 
ent’s rejection of the five carloads of apples was without reasonable 
cause. 

The last defense raised by respondent is the absence of a contract 
in writing to satisfy the Statute of Frauds. It is unnecessary to 
consider this point for respondent admittedly accepted one carload 
and paid for it without objection. This circumstance removes the 
transaction from the Statute which specifically exempts from its 
scope all contracts with respect to which part of the goods is ac- 
cepted and actually received by the buyer. United Produce Co. v. 
Burton C. Johns, 5 A. D. 777; O. J. Barnes v. W. R. Olson & Co., 
PACA Docket No. 157, S. 275. 

It is concluded, after consideration of the relevant evidence, that 
the rejection by respondent was without reasonable cause in viola- 
tion of section 2 of the act. Reparation should be awarded complain- 
ant against respondent for the losses sustained, and the facts should 
be published. 


ORDER 


Within 30 days from the date of this order, respondent shall pay 
complainant Edward A. Bannister, as reparation, $5,737.11, with 
interest thereon at 5 percent per annum from March 8, 1945, until 
paid. 

The facts as set forth herein shall be published. 

Copies hereof shall be served on the parties by registered mail 
or in person and, except as to the date of payment of reparation and 
as to service on the parties, this order shall become effective 20 days 
after its date. 


(A. D. 1492) 


BRYANT BROTHERS v. JAMES J. ANGELIO. PACA Doc. No. 4707. Decided May 7, 
1947. 


Effect of Failure to Answer Complaint for Reparation—Failure to Pay Purchase 
Price 


Where complainant alleged a sale of cabbage to respondent in interstate com- 
merce, and failure of respondent to pay the total net price in full, and 
respondent failed to answer complainant’s complaint for recovery of the 
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unpaid amount, it is held that, in accordance with the rules of practice, 
respondent’s failure to answer constitutes an admission that the facts alleged 
in the complaint are true, and a waiver of hearing, and reparation is awarded 
complainant in amount of the balance of the purchase price.* 


Mr. J. Frank Warmath, of Humboldt, Tennessee, for complainant. Mr. Raymond 
L. Dillman, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 
PRELIMINARY STATEMENT 


In the formal complaint filed November 15, 1946, under the Perish- 
able Agricultural Commodities Act, 1930 (7 U. S. C. 1940 ed. 499a 
et seq.), it is alleged that complainant, Bryant Brothers, sold to 
respondent, James J. Angello, in interstate commerce, 13 carloads 
of green cabbage at agreed prices per 50-pound sack, plus cost of 
ice, for the total net amount of $5,372.60; that respondent accepted 
the cabbage but has paid only $1,000. Complainant asks for an award 
of reparation in the amount of the unpaid balance. 

A copy of the complaint, and a copy of the report of investigation 
that was made by the Fruit and Vegetable Branch, were served on 
respondent by registered mail on March 14, and on complainant in 
like manner on March 15, 1947. In a service letter which accom- 
panied the complaint respondent was notified to answer the com- 
plaint within 20 days after receipt of such notice and that failure 
to answer would constitute a waiver of hearing, and the facts alleged 
in the complaint would, in accordance with section 47.8 (c) of the 
rules of practice, be deemed to be admitted as true. Respondent has 
failed to file an answer and the complaint is disposed of on the basis 
of the facts alleged therein and the effect of respondent’s default. 


FINDINGS OF FACT 


1. Complainant is a partnership composed of A. B. Bryant and 
H. B. Bryant whose address is Humboldt, Tennessee. 

2. Respondent is an individual whose address is Hammonton, New 
Jersey. Respondent was licensed under the act at the time the trans- 
actions hereinafter described took place. 

3. During the month of May 1946, complainant sold to respondent 
for shipment in interstate commerce from loading points in Tennes- 
see to Hammonton, New Jersey, a total of 13 carloads of grade U. S. 
No. 1 green cabbage. Each carload contained 500 50-pound sacks, 
The separate carload shipments were made at varying agreed prices 
per 50-pound bag, ranging from 60 cents to $1.00 per bag, f.o.b. 
Tennessee shipping points, plus cost of ice. The agreed price of the 
13 carloads totaled $5,372.60. Respondent accepted and received 


*Reference to other points involved in this case will be found in Index-Digest in this 
issue of Agriculture Decisions.—Ed. 
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the 13 carloads and on August 13, 1946, paid the sum of $1,000 on 
the total amount due but thereafter failed and refused to pay com- 
plainant the remaining balance of $4,372.60. 

4. The formal complaint was filed November 15, 1946, and within 
nine months after accrual of the cause of action alleged therein. 


CONCLUSIONS 

It is concluded that respondent’s failure to pay complainant for 
the cabbage in full was, and is, in violation of section 2 of the act; 
that complainant should be awarded reparation in the amount of 
the unpaid balance; and that the facts should be published. 


ORDER 

Within 30 days from the date of this decision respondent shall 
pay to complainant, as reparation, $4,372.60 with interest thereon at 
5 percent per annum from May 22, 1946, until paid. 

The facts as set forth herein shall be published. 

Copies hereof shall be served on the parties by registered mail, 
or in person, and, except as to the date of payment of reparation 
and as to service on the parties, this order shall become effective 20 
days after its date. 





























(A. D. 1493) 


Decided May 12, 1947. 
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Dismissal—Failure to Prove Track Sale after Inspection 





Where complainant sold respondent a carload of potatoes after one of respondent 
partners had examined some bags of potatoes displayed on the floor of com- 
plainant’s warehouse, and complainant alleged that the sale was made after a 
personal inspection of the car of potatoes on track by one of respondent part- 
ners, supporting such allegation by a brief undetailed statement of com- 
plainant’s salesman, and respondent denied that the carload of potatoes was 
inspected by anyone on its behalf, submitting as proof of its contention two 
clear and convincing sworn statements made by an employee of respondent 
and respondent partner who made the purchase, it is held, that the burden 
of proof rests upon the complainant to prove the terms of the contract relied 
upon and that the weight of the evidence here supports respondent’s contention 
that this was not a track sale based upon respondent’s inspection of the car 
of potatoes.** 
















Dismissal—Lawful Rejection 






Where complainant has failed to prove by a preponderance of the evidence that 
the transaction was a sale on the basis of respondent’s personal inspection 
of the car of potatoes on track and has submitted no evidence contrary to 
respondent’s testimony that complainant assured it that the potatoes were all 
like those in the warehouse, it cannot be concluded that respondent’s rejection 
of the shipment because of decay was without reasonable cause.** 












*As explained in Prefatory Note, the identities of the parties are not disclosed.—Ed. 
**Reference to other points involved in this case will be found in Index-Digest in this 
issue of Agriculture Decisions.—Ed. 
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Contract of Purchase and Sale—Burden of Proof as to Conformity of Bulk 
With Sample 






While the mere exhibition of a sample by the seller and its examination by the 
buyer does not amount to a sale by sample, the exhibition of a sample may 
amount to a sale by sample if, from all the facts and circumstances of the 
sale, it can be presumed that an understanding existed between the parties 
that the bulk was to correspond with the sample. 

Where the buyer of goods sold by sample refuses to accept them because they do 
not conform to the sample, the burden is on the seller, in an action to recover 

the purchase price, to prove conformity of the gocds to the sample.** 













Complainant pro se. Mr. Warren A. Thornhill, Jr., of Beckley, West Virginia, for 
respondent. Miss Lenore H. Langford, Examiner. 


Decision by Thomas J. Flavin, Judicial Officer 










PRELIMINARY STATEMENT 









This is a proceeding under the Perishable Agricultural Commodi- 
ties Act, 1930 (7 U.S. C., 1940 ed. 499a e¢ seq.), instituted by formal 
complaint filed June 24, 1946,by * * * complainant,of * * * 
against * * * respondent, of * * *. The parties waived a 
formal hearing, and the proceeding was conducted under the shortened 
procedure, in accordance with Section 47.20 of the rules of practice 
(7 CFR, Cum. Supp., 47.37). Copies of the formal complaint and 
the report of investigation were served upon respondent on September 
25, 1946. A copy of the report of investigation was served on com- 
plainant October 23, 1946. ; 

Complainant alleges that on or about November 19, 1945, he sold 
to respondent a carload of potatoes containing 400 sacks, at a price 
f.o.b. * * * that respondent purchased the potatoes after in- 
spection by * * * and that complainant agreed to accept re- 
spondent’s check tendered in payment of the purchase price, since 
respondent’s * * * stated other purchases had caused him to run 
short of cash. Complainant further alleges that the potatoes, shipped 
in Car NWX 4533 from * * * on October 24, 1945, and diverted 
torespondentat * * * on November 19, were of the kind, quality, 
grade, and size called for in the contract of purchase and sale. Com- 
plainant states that the shipment of potatoes was refused by respond- 
ent following arrival at * * * and that respondent stopped pay- 
ment on the check given in payment of the agreed purchase price, 
in violation of section 2 of the act. Complainant seeks to recover 
the full amount of the purchase price. 

Respondent, in its answer filed October 10, 1946, admits the pur- 
chase of the carload of potatoes, but denies that the potatoes shipped 
were of the kind, quality, grade, and size contracted for. Respond- 






















**Reference to other points involved in this case will be found in Index-Digest in this 
issue of Agriculture Decisions.—Ed. 
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ent denies that * * * or any one else for the respondent, in- 
spected the carload of potatoes at * * *. Asa special plea, re- 
spondent avers that its * * * was required to purchase the car- 
load of potatoes in order to have delivered to respondent 100 lugs 
of grapes which it wanted to purchase from complainant. Respond- 
ent denies that it has in any way violated the act and denies that it 
is indebted to complainant in any amount. 


FINDINGS OF FACT 


1. Complainant is an individual, * * * whose addressis * * *. 

2. The respondent is a partnership, composed of * * * and 
* * * doing business as * * * whose address is * * *. 
- Respondent was not licensed under the act at the time of this transac- 
tion, but subsequently was issued license No. 98361 on January 5, 
1946. 

3. On or about November 19, 1945, complainant, by oral contract 
and in the course of interstate commerce, sold to respondent one car- 
load, or 400 sacks, of commercial, size A, Sequoia potatoes, at $1.65 
per hundred pounds, for a total price of $660,f.0.b. * * *. 

4. The purchase was made by respondent’s * * * at complain- 
ant’s warehouse in * * * after observing several sacks of pota- 
toes on the floor which were represented by complainant to have been 
unloaded from the car in question. Respondent’s check was issued 
and given to complainant for the agreed purchase price of the 
potatoes. 

5. The carload of potatoes, containing 450 sacks, was shipped 
October 24, 1945, from * * * in Car No. NWX 4533, arrived at 
* * * November 15 and was diverted by complainant on Novem- 
ber 19, 1945, to respondent at * * *. Car NWX 4533 arrived at 
* * * on November 21, 1945, and respondent was notified of the 
arrival on November 22. 

6. Respondent rejected the shipment of potatoes on November 23, 
1945, on account of decay and stopped payment on its check given for 
the purchase price. The railroad agent at * * * stated that 
various inspections indicated 8 to 10 percent decay. 

7. The potatoes in:car NWX 4533 were abandoned to the railroad 
and the car was diverted to * * * where the potatoes were sold 
by the carrier for $300. After deducting tariff charges, including 
freight and demurrage, the net proceeds of the sale amounted to 
$74.58. On February 2, 1946, complainant filed a claim against the 
railroad for $742.50, which claim has not been settled as late as July 
29, 1946. 

8. Formal complaint was filed June 24, 1946, and within nine months 
from the time the alleged cause of action accrued. 
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CONCLUSIONS 


The issue raised by the pleadings is whether this was a sale after 
inspection by respondent on track at * * *. Complainant has 
submitted in support of his unverified allegation that respondent in- 
spected the car of potatoes at * * * the brief affidavit of 
* * * asalesman forcomplainant. * * * full statement relat- 
ing to the matter consists of a single sentence as follows: “Affiant 
states that on or about November 19, 1945, he accompanied * * * 
representative of * * * while making inspection of car of pota- 
toes NWX 4533.” Nothing is said as to the character or extent of the 
alleged inspection, and no reference is made to anything that tran- 
spired. Complainant did not file an opening statement of facts and 
the brief undetailed statement of * * * constitutes complainant’s 
only proof that this was a track sale after a personal inspection by one 
of respondent partners. 

Respondent has submitted the affidavits of * * * and * * *, 
the latter being employed as a truck driver for respondent at the time 
of this transaction. * * * stated that on the day in question he 
was in * * * and visited the place of business of complainant 
“for the express purpose of purchasing grapes only ;” that “the person 
in charge” informed him that complainant had a carload of ~ * 
unwashed potatoes and asked * * * if he could use a car of 


potatoes. * * * further stated that “the person in charge” refused 
to agree to the sale of the grapes until after -* * * agreed to pur- 


chase the potatoes. * * * also stated that there were at the time 


in complainant’s warehouse about 40 or 50 bags of potatoes on the 
floor that said person claimed had that morning been unloaded from 
the car in question. * * * says he asked if all the ptotatoes in the 
car were like those on the warehouse floor and that he was informed 
they were; that the price first asked for the potatoes was $1.85 per 
hundred pounds, but that finally a price of $1.65 was agreed upon and 
* * * told the person with whom he was dealing that the carload 
of potatoes could be used if they were all in the same condition as those 
in the warehouse and that he was again assured that they were. 
* * * further stated that after this was agreed upon, said person 
then agreed to sell respondent 100 lugs of grapes; that they went to 
the car of grapes “which was on a siding in the immediate vicinity of 
said warehouse,” and that the car of grapes was the only railroad car 
that he (* * *) inspected while in * * *. on that buying 
trip. The sworn statement of * * * who drove respondent’s 
truck and accompanied * * * onthetripto * * * — substan- 
tially corroborated * * * testimony. * * * stated that he 
was at all times on said trip in the immediate or approximate presence 
747704474 
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of * * * and that he knows that said * * * at no time in- 

spected or examined any car of potatoes; that * * * was in 

complainant’s warehouse approximately fifteen minutes; that when 

he came out, they went to the car of grapes and loaded 100 lugs from 

the car into respondent’s truck, and that he and * * * immedi- 
* * + 


ately departed for ; 
The burden of proof rests upon the complainant to prove the terms 


of the contract relied upon. If this were a sale as alleged by com- 
plainant, respondent would have no recourse but to accept the potatoes 
and bring an action for any breach of the contract by complainant. 
The weight of the evidence, in this case, supports the respondent’s con- 
tention that the potatoes were not purchased on the basis of its per- 
sonal inspection at * * *, It might be contended or assumed 
that this was a sale by sample, inasmuch as * * * alleges that 
after observing the bags of potatoes in complainant’s warehouse, he 
asked if all the potatoes in the car were like those displayed on the 
floor of the warehouse, and that complainant told him they were; 
that he asked the second time if all the potatoes in the car were in 
the same condition as those in the warehouse, and that again he was 
assured they were. it has been held that the mere exhibition of a 
sample by the seller and its examination by the buyer does not amount 
toasale by sample. But the exhibition of a sample may amount to a 
sale by sample if, from all the facts and circumstances of the sale, it 
can be presumed that an understanding existed between the parties 
that the bulk was to correspond with the sample. ZL. A. Lochweod, 
Jr., Inc. v. Gross, 99 Conn. 296, 122 Atl. 59. It is undisputed that com- 
plainant exhibited a sample of the potatoes purported to be from the 
car in question, and since the weight of the evidence supports respond- 
ent’s version of the sale, respondent was entitled to rely upon the im- 
plied warranty, which is one of the elements of a sale by sample, that 
the bulk shall correspond with the sample in quality. Moreover, 
* * * testified that complainant expressly assured him that the 
potatoes in the car were in the same condition as those * * * ex- 
amined in the warehouse. It has been held in * * * that where 
the buyer of goods sold by sample refuses to accept them because they 
do not conform to the sample, the burden is on the seller, in an action 
to recover the purchase price, to prove conformity of the goods to 
the sample. Frank v. Far Store, 18 Ohio App. 275. Complainant 
in this case submitted no evidence to show conformity of the potatoes 
displayed in the warehouse to those contained in the car purchased and 
sold. 

The only remaining question for determination is whether the re- 
jection of the shipment upon arrival at * * * was justified. 
* * * sworn statement is that upon being notified by the carrier on 





Ge 
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or about November 23 that the car of potatoes had arrived, he im- 
mediately went to the railroad siding and opened the car; that upon 
stepping into the car, it could readily be seen that the potatoes were 
in very bad condition. * * * further stated that he moved 25 or 
30 sacks of the potatoes around in the car and saw that they were 
badly decayed, “some of the sacks even falling apart from decay 
when picked up.” He stated that he then returned to his place of 
business and called the complainant, person to person, in * * * 
and informed him of the condition of the potatoes; that upon being 
informed that there was no Federal inspector at * * *, complain- 
ant requested * * * to get a railroad inspector to inspect the car 
and advise “the range of bad potatoes in the car.” * * * stated 
that he told complainant he could not use the potatoes under any cir- 
cumstances because of their condition and that complainant advised 
him to do as complainant requested relative to the inspection and he 
would talk with respondent further. * * * stated he then went 
to the freight agent of the Chesapeake and Ohio Railroad and re- 
ported the condition of the potatoes and that an employee of the rail- 
road was sent to inspect the car, that said employee estimated the 
decay of the potatoes “would run from 33 to 40% ;” whereupon * * * 
informed the freight agent that he was refusing the car. 

The complainant stated in a letter to the Department on March 7, 
1946, that, “The potatoes at the time of inspection (alleged) were not 
in first class condition, as the price would indicate.” Since complain- 
ant has failed to prove by a preponderence of the evidence that this 
was a Sale on the basis of respondent’s personal inspection of the car of 
potatoes on track at * * * and has submitted no evidence con- 
trary to respondent’s testimony that the complainant assured * * * 
that the potatoes were all like those in the warehouse, we are unable 
to conclude that respondent’s rejection of the shipment was without 
reasonable cause. 

Complainant alleged that the first notification received by him 
that the shipment had been refused by respondent was a wire from 
the agent of the C and O Railroad at * * * dated December 1, 
1945. Thisisdenied by * * * who states that he telephoned the 
complainant on November 23d and informed him that respondent 
was rejecting the potatoes on account of decay. Complainant’s reply 
to this is that he “has no record of respondent’s rejection of the ship- 
ment by telephone on November 23.” However * * * testimony 
on this point is corroborated by * * * one of the respondent 
partners, who stated under oath that he heard * * * placea long 
distance telephone call for the complainant in * * * and heard 
* * * tell the person to whom he was talking over long distance 
that he was refusing the carload of potatoes by reason of the decayed 
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condition as shown by the inspection. * * * further stated that 
“on two occasions after the refusal of the car of potatoesby * * * 
this affiant received a telephone call from a person who claimed to be 
* * * of * * * and in both conversations said person tried 
to induce this affiant to make some kind of an offer for the purchase 
of said car of potatoes, on both of which occasions this affiant refused 
to purchase.” 

It is concluded that the respondent rejected the potatoes within 
2 hours after receiving notification of their arrival. The complaint 
should be dismissed. 


ORDER 


The complaint is dismissed. 
Copies hereof shall be served on the parties by registered mail or 
in person. 


(A. D. 1494) 


J. B. Eastern, Jr. v. FLoyp J. Seirrr. PACA Doc. No. 4710. Decided May 12, 
1947. 


Rejection Without Reasonable Cause—Admission of Facts by Failure to 
Answer Complaint 


Where complainant filed complaint alleging a sale to respondent of watermelons 
which were rejected and respondent admitted the facts alleged by failing. 
to answer the complaint, held, the rejection was without reasonable cause, 
and reparation should be awarded complainant for the claimed loss.* 


Mr. B. F. Neal, of Montezuma, Georgia, for complainant. Mr. Frederick W. 
Woodley, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 
PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S. C. 1940 ed. 499a et seq.). 
In a formal complaint filed February 5, 1947, complainant alleges 
that respondent rejected without reasonable cause two carloads of 
watermelons purchased from complainant thereby resulting in a loss 
to complainant. A copy of the formal complaint and a copy of the 
report of investigation made by the Department were served upon 
respondent on March 24, 1947. A copy of the report was served upon 
complainant on the same day. 

Respondent did not file an answer to the formal complaint. Such 
failure constitutes a waiver of oral hearing and an admission of the 


*Reference to other points involved in this case will be found in Index-Digest in this 
issue of Agriculture Decisions.—EKd. 
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facts alleged in the complaint as provided in section 47.8 (c) of the 
rules of practice. 


FINDINGS OF FACT 


1. Complainant J. B. Easterlin, Jr. is an individual whose address 
is Montezuma, Macon County, Georgia. 

2. Respondent Floyd J. Seiter is an individual whose address is 
2435 Warren Street, Covington, Kentucky. Respondent was licensed 
under the act at the time of the transaction involved in this pro- 
ceeding. 

3. On or about July 9, 1946, complainant contracted to sell and re- 
spondent to purchase one carload of 1050 U. S. No. 1 Black Diamond 
watermelons, 24-pound average, for $300 f. o. b. Waynesboro, Georgia. 
The car initial and number were FGEX 21756. 

4, On or about July 9, 1946, complainant contracted to sell and re- 
spondent to purchase one carload of 858 U. S. No. 1 Black Diamond 
watermelons, averaging 27.45 pounds each, for $450 f. o. b. Waynes- 
boro. The car initial and number were FGEX 34917. 

5. The watermelons in both cars were Federally inspected at 
Waynesboro on July 9, 1946. The Federal certificates show that the 
melons met the size and grade requirements of the contracts. 

6. The carloads were shipped from Waynesboro on July 9 and 
were ordered diverted to respondent at Cincinnati, Ohio, at which 
point they arrived on July 12. Respondent rejected the melons. The 
carrier sold the melons and the proceeds were less than the accrued 
freight and other charges. 

7. Respondent has not paid any part of the purchase prices of the 
two carloads of watermelons. 

8. The informal complaint was filed July 16, 1946, and within nine 
months after the cause of action accrued. 


CONCLUSIONS 


Complainant alleged in the formal complaint that respondent’s 
rejection of the two carloads of watermelons was without reasonable 
cause. This complaint appears to be supported in fact by the exhibits 
attached to the complaint and the report of investigation. It is con- 
cluded that the rejections were without reasonable cause in violation 
of section 2 of the Perishable Agricultural Commodities Act. 

The watermelons, after rejection, were sold for riet proceeds which 
were less than the freight and other charges of the carrier. The 
damages sustained by complainant, therefore, equalled the full pur- 
chase prices under the contract. Reparation should be awarded to 
complainant in the amount of $750. The facts should be published. 
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ORDER 


Within 30 days from the date of this order respondent shall pay to 
complainant, as reparation, $750, with interest thereon at 5 percent per 
annum from July 12, 1946, until paid. 

The facts and circumstances, as set forth herein, shall be published. 

Copies hereof shall be served on the parties by registered mail or in 
person, and, except as to the date of payment of reparation, and as to 
service on the parties, this order shall become effective 20 days after 
its date. 


(A. D. 1495) 


Buck WEISs-RoTHMAN and SOLOMON v. THE HENDON Company. PACA Doc. No. 
4713. Decided May 12, 1947. 


Effect of Failure to Answer Complaint—Failure to Account 


Where a copy of the complaint alleging failure of respondent to ship produce or 
remit money advanced for such shipment, the report of investigation, and 
a letter notifying respondent to answer the complaint within 20 days were 
served on respondent who failed to answer, it is held: (1) the facts alleged 
in the complaint are deemed to be true; (2) respondent’s failure to ship 
produce or retrn money advanced was a failure to account in violation of 
section 2 of the act; and (3) complainant should be awarded damages in the 
amount of the sums advanced less credit for damage claim collected by 
complainant.* 


Messrs. Buck Weiss, Rothman & Solomon, of Newark, New Jersey, complainant 
pro se. Mr. John T. Pearson, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer. 
PRELIMINARY STATEMENT 


This is a proceeding for the recovery of reparation under the Perish- 
able Agricultural Commodities Act, 1930 (7 U. S. C. 1940 ed. 499a 
et seg.). An informal complaint was filed on September 13, 1946. A 
copy of the report of investigation was served on complainant by 
registered mail on March 28, 1947, and on the same day a copy of the 
formal complaint and a copy of the report of investigation were like- 
wise served on respondent. At the time of such service, respondent’s 
attention was directed to the necessity of answering the complaint 
within 20 days thereafter and that failure to answer would be deemed 
to be an admission of the truth of the allegations contained in the 
complaint and would also constitute a waiver of au oral hearmg in 
accordance with the rules of practice (10 F. R. 2209 e¢ seg.). Notwith- 


*Reference to other points involved in this case will be found in Index-Digest in this 
issue of Agriculture Decisions.—Kd. 
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standing such service, respondent has failed to answer the complaint 
which, therefore, is disposed of on the basis of respondent’s default. 


FINDINGS OF FACT 


1. Complainant is a partnership composed of Jacob Weiss, Emanuel 
Rothman and Isador Solomon, whose post office address is 212 Miller 
Street, Newark, New Jersey. 

2. Respondent, David M. Hendon, is an individual doing business 
as The Hendon Company, whose post office address is Winter Park, 
Florida, and, during all of the times mentioned in the complaint filed 
herein, he was licensed under the Perishable Agricultural Commodities 
Act, 1930, as amended. 

3. On or about October 22, 1945, complainant and respondent entered 
into a written agreement whereby complainant advanced $650 to 
respondent to finance the shipment of peppers and by a similar agree- 
ment entered into on or about February 20, 1946, complainant ad- 
vanced an additional $500 thus making a total of $1150 advanced by 
complainant to enable respondent to ship peppers in interstate com- 
merce from the state of Florida to Newark, New Jersey, where com- 
plainant was to handle the peppers on consignment for respondent. 

4, Respondent received and cashed the two checks for the money 
advanced by complainant but has ever since failed, neglected and 
refused to ship any produce or make any accounting whatever to com- 
plainant or to return to complainant any part of the money so 
advanced, 

5. Complainant has credited respondent with $100 which, it is 
alleged, has been collected from the railroad on a damage claim in- 
volving a shipment of peaches which had no connection with the trans- 
action involved herein. Complaint was filed in this proceeding for 
the recovery of $1050 of the sum advanced for the shipment of peppers. 
Since it appears that complainant collected $103.84 instead of $100 on 
the damage claim, reparation should be awarded for $1046.16 which 
is the difference between the amount advanced by complainant and 
the sum received on the damage claim. 

6. Informal complaint was filed on September 13, 1946, which was 
within nine months after the cause of action accrued. 


CONCLUSIONS 


The correspondence exchanged by the parties together with the 
checks issued by complainant and cashed by respondent, all of which 
are included in the record, show definitely that respondent received 
$1150 from complainant to finance the shipment of peppers from 
Florida to complainant for sale on consignment. Complainant alleges 
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and respondent fails to deny that no produce was shipped in return for 
the aforesaid sums advanced. 

Failure to ship produce or return money advanced to secure ship- 
ments of fruit and vegetables has been held repeatedly to be a failure 
to account in violation of section 2 of the Perishable Agricultural 
Commodities Act. John B. Cancelmo Company v. Frank Fernandez 
Company, PACA Docket No. 4624, S. 3345; Steel City Fruit Com- 
pany, Inc. v. Associated Sales Company, PACA Docket No. 4114 S. 
2887; S. H. and EF. H. Frost v. Carey Fruit Company, 1 A. D. 555, S. 
2940; and Steel City Fruit Company, Inc. v. Louis Weiman, PACA 
Docket No. 4260 S. 3051. 

Since complainant has recovered from the railroad on a claim for 
transit damage involving another transaction, respondent should be 
credited with the $103.84 so recovered and reparation should be 
awarded to complainant for the remaining $1046.16 of the sum 
advanced to respondent. The facts should be published. 


ORDER 


Within 30 days from the date of this order, respondent shall pay 
to complainant, as reparation, the sum of $1046.16 with interest there- 
on at 5 percent per annum from March 1, 1946, until paid. 

The facts and circumstances as set forth herein should be published. 


Copies hereof shall be served upon the parties by registered mail 
or in person, and, except as to the date of payment of reparation and 
as to service on the parties, this order shall become effective 20 days 
after its date. 


(A. D. 1496) 


C. E. Jackson Company v. W. H. Latter & Company, Inc., and/or James J. 
ANGELLO. PACA Doc. No. 4612. Decided May 14, 1947. 


Accommodation Drawer—Effect of Stopping Payment by Drawer— 
Continued Liability of Drawer 


Where complainant sold a carload of peaches to A who directed complainant 
to forward the car to D but later diverted it to L and L delivered its check 
to complainant for the price and accepted and sold the peaches but stopped 
payment on its check claiming that it was given as an accomodation to A 
upon a condition which A did not comply with, in complainant’s action 
against both A and L to recover the purchase price, it is held: that a check 
is a bill of exchange payable on demand, and, while delivery of the check 
to complainant did not operate as an assignment of any part of the funds 
of L on deposit in the bank against which the check was drawn, and L 
could stop payment on the check before it was accepted or certified by the 
bank, L’s liability to complainant thereon was not discharged by stopping 
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payment but became similar to that of a maker of a promisory note due on 
demand.* 


Consideration for Check—Accommodation Party—Liability of Accommodation 
Party to Holder of Its Check for Value 


Where complainant sold a carload of peaches to A who diverted them to L 
and L accepted and sold the peaches but stopped payment on its check 
delivered to complainant claiming it was issued as an accomodation to A 
and that there was no consideration for the check, it is held: (1) com- 
plainant’s surreunder of its property on acceptance of L’s check constituted 
consideration for the issuance thereof, and (2) complainant became a holder 
for value and in accordance with Section 29 of the Uniform Negotiable 
Instruments Act, L’s liability thereon continued even though complainant 
knew at the time it accepted the check that L was an accommodation 
party.* 


Essentials of Novation—Effect of Lack of Agreement to Create New Contract 


Where complainant sold peaches to A who diverted the car to L and L issued 
its check to complainant for the price as an accommodation to A, accepted 
and sold the peaches but stopped payment of its check, in complainant’s 
action against A and L, A’s defense that there was a novation and his liability 
to complainant was thereby terminated, held, to be not available to A 
because of the absence of an agreement that the old contract was rescinded 
and a new contract was created.* 


. John McDowell Sharpe, of Chambersburg, Pennsylvania, for complainant. 
Messrs. Aborn & Aborn, of Boston, Massachusetts, for respondent W. H. 
Lailer & Company. Mr. Philip L. Lipman, of- Vineland, New Jersey, for 
respondent James J. Angello. Mr. Raymond L. Dillman, Examiner. 


Decision by Thomas J. Flavin, Judicial Officer 
PRELIMINARY STATEMENT 


It is alleged in the formal complaint filed herein on May 20, 1946, 
under the Perishable Agricultural Commodities Act, 1930 (7 U.S. C. 
1940 ed. 499a et seq.), that on or about August 20, 1945, complainant, 
as agent for an undisclosed principal, sold to the respondent James 
J. Angello by oral contract, 428 bushels of grade U. S. No. 1 Elberta 
peaches, size 2 inches and up, at the agreed price of $4.25 per bushel 
plus transportation charges of $235.40, f. o. b. Chambersburg, Penn- 
sylvania; that Angello ordered shipment by truck to Louis Del Sesto 
at Providence, Rhode Island; that peaches of the quality, grade and 
size were loaded and shipped as directed by Angello to Del Sesto but 
while they were in transit the shipment was diverted by Angello to 
the respondent W. H. Lailer & Company at Boston; that Angello 
by telephone requested complainant to reduce the price to $4 a bushel; 
that the Lailer company on August 21, in a telephone conversation 


*Reference to other points involved in this case will be found in Index-Digest in this 
issue of Agriculture Decisions.—Ed. 
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with complainant, agreed to accept the peaches and pay the reduced 
price of $4 per bushel, plus transportation charges, and issued and 
delivered its check for $1,712 to the truck driver for complainant. It 
is also alleged that the Lailer company paid the driver of the truck 
the cost of transportation; that the check issued to complainant was 
presented for payment but was dishonored, and protested for non- 
payment. Complainant alleges further that one or both respondents 
are liable to it for the unpaid price. 

The respondent Angello admits most of the facts pleaded in the 
complaint but alleges that by complainant’s ucceptance of the check 
issued by Lailer “a novation took place which new contract” was 
between complainant and Lailer and that Angello was thereby re- 
leased from liability to complainant. 

The respondent W. H. Lailer & Company, Inc., answering alleges 
that it is “uninformed” as to many of the allegations of the com- 
plaint; alleges that “no duly authorized agent or representative of 
this respondent ever agreed to accept and pay for said truckload of 
Elberta peaches at the rate of $4 per bushel ;” admits issuing its check 
to complainant, but “denies that said check represented the purchase 
price of the truckload of peaches or that said check was delivered for 
the purpose” of accomplishing delivery to respondent, but “was drawn 
solely as an accommodation” to Angello “and upon the condition” 
that Angello “was to protect” Lailer by consigning another shipment 
of peaches to it which was then rolling; admits that it “failed, neg- 
lected and refused to honor” the check but “salvaged the sum of 
$724.58” by sale of the peaches “which it is ready and willing to 
pay to the party entitled thereto upon the return of its check for 
$1,712 and a release of claims arising from the circumstances herein.” 

An oral hearing has been waived by the parties. Complainant 
requested that its complaint and attached exhibits be considered as its 
opening statement of facts. Respondent W. H. Lailer & Company, 
Inc., also refers to its answer for a statement of the facts relied upon. 
Respondent James J. Angello has not filed an answering statement 
of facts. 

A copy of the report of investigation that was made by the Regu- 
latory Division, Fruit and Vegetable Branch, was served by regis- 
tered mail on the respondent Angello on July 17 and on complainant 
and respondent Lailer on July 18, 1947. 


FINDINGS OF FACT 


1. Complainant C. E. Jackson Company is a partnership whose 
address is Chambersburg, Pennsylvania, and is composed of the fol- 
lowing members: C. E. Jackson, C. A. Wingate and D. S. Peters. 
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2. Respondent W. H. Lailer & Company, Inc., is a corporation 
whose place of business is 48 Clinton Street, Boston, Massachusetts. 
3. The respondent, James J. Angello, is an individual whose address 
is 101 15th Street, Hammonton, New Jersey. During all of the times 
referred to in the complaint both respondents were licensed under 
the act. 

4. On August 20, 1945, complainant as agent for an undisclosed 
principal, sold to the respondent James J. Angello, 428 bushels of 
grade U. S. No. 1 Elberta peaches, size 2 inches and up, at the agreed 
price of $4.25 per bushel, f. 0. b. Chambersburg, Pennsylvania. The 
said Angello directed complainant to ship the peaches by truck to 
Louis Del Sesto at Providence, Rhode Island. It was further agreed 
that the consignee was to pay the cost of truck transportation. 

5. Angello diverted the shipment to respondent, W. H. Lailer & 
Company, Inc., at Boston, Massachusetts, and on August 21, 1945, 
called complainant by telephone and requested complainant to reduce 
the price of the peaches 25 cents per bushel. Complainant agreed 
to reduce the price to $4 per bushel, plus 5 cents per bushel additional 
transportation charges for the additional haul from Providence to 
Boston. Thereafter on August 21, Angello wired complainant to 
confirm the priee of $4 per bushel to the respondent W. H. Lailer & 
Company, Inc. Instead of confirming the reduced price by wire, 
complainant called and talked to a representative of the Lailer com- 
pany who agreed to accept the peaches and pay for them at $4 per 
bushel, plus transportation costs. 

6. The truck driver delivered the peaches t» the respondent W. H. 
Lailer & Company, Inc., in Boston on August 21, 1945, and the 
Lailer company delivered to the truck driver its check for $1,712 
made payable to complainant, and issued and delivered to the truck 
driver a second check in payment of the transportation charges. 

7. On August 27, 1945, complainant caused the check to be pre- 
sented for payment to the Webster and Atlas National Bank of Boston, 
Massachusetts, on which it was drawn, but payment thereof was re- 
fused and the check was regularly protested for non-payment. The 
protest charges amounted to $2.06. Thereafter neither respondent 
paid complainant the reduced price of $4 per bushel or any part thereof 
although the Lailer company honored its check delivered to the truck 
driver in payment of the transportation charges on the shipment. 

8. Complainant made informal complaint against the respondents 
under the act on September 11, 1945, and within nine months after 
the causes of action accrued, and thereafter filed the formal complaint, 


service of which was made on respondents. 
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CONCLUSIONS 


It seems clear from the pleadings that on August 20, 1945, com- 
plainant sold the peaches to Angello at $4.25 per bushel f. o. b. 
Chambersburg. Complainant alleges that the peaches were inspect- 
ed and were found to be U. S. No. 1 grade, size 2 inches and up. 
Angello admits the purchase and raises no question as to grade. 
Complainant alleges that on the following day Angello called and 
said that he was diverting the peaches to Lailer at Boston and asked 
for a reduction in the price. Complainant consented to the reduc- 
tion requested, subject to payment of 5 cents per bushel additional 
transportation costs. At this point Angello was the owner of the 
peaches, subject to retention of possession by complainant until 
payment of the price would be made. Complainant alleges further 
that during the afternoon of August 21 its representative Peters 
called Lailer and the person with whom he talked agreed “to accept 
and pay for” the peaches at $4 per bushel. This is not a direct 
allegation of resale to Lailer or a release of Angello as purchaser. 
The purpose of Angello’s wire of August 21 to complainant seems to 
have been to get a confirmation in writing of complainant’s oral con- 
sent to reduce price 25 cents per bushel. 

The position of Lailer is that it issued its check to complainant in 
the amount of the reduced price made to Angello and that such 
payment was made as an accommodation to Angello and was not a 
payment as purchaser of the peaches from complainant. Lailer 
argues in its brief that complainant is not a holder in due course 
of the negotiable instrument, and that the check was issued and 
delivered to complainant in reliance upon the representations made 
by Angello that he was consigning “another carload of peaches” 
to it “which would protect it for any sums it advanced over and 
above what” the truckload of peaches might bring on the sale there- 
of, and that “complainant furnished no value” to Lailer for the 
check in question. 

Complainant answering the foregoing argument says: “While 
the complainant may not have been a holder in due course of the 
check given by Lailer because the complainant was an immediate 
party to the instrument, nevertheless the complainant was the hold- 
er for value * * * It is ridiculous for Lailer to argue that ‘the 
complainant parted with no consideration to support this instrument 
for the peaches in the first instance belonged to Angello and not to 
complainant.’ The complainant parted with the peaches on the 
strength of the check given by Lailer.” 

A check is a bill of exchange drawn on a bank payable on de- 
mand. Sec. 185 Uniform Negotiable Instruments Act. While de- 
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livery of a check does not operate as an assignment of any part of 
the funds of the drawer, Sec. 189 Uniform Negotiable Instruments 
Act, and the drawer may stop payment before its acceptance or 
certification by the bank, Liability of the drawer to the holder of 
the check is not discharged by stopping payment. Bond v. Krugg, 
115 Okla. 222, 249 Pac. 559. The drawer’s liability then becomes 
similar to that of a maker of a promissory note, due on demand. 
Patterson v. Oakes, 191 Ia. 78, 181 N. W. 787; Usher v. A. S. Tucker 
Co., 217 Mass. 441, 105 N. K. 360, L. R. A. 1916 F. 826. 

Section 29 of the Uniform Negotiable Instruments Act, which has 
been adopted in the States of Pennsylvania, New Jersey and Mas- 
sachusetts, reads as follows: “An accommodation party is one who 
has signed the instrument as maker, drawer, acceptor, or endorser, 
without receiving value therefor and for the purpose of lending his 
name to some other person. Such a person is liable on the instrument 
to a holder for value, notwithstanding such holder at the time of 
taking the instrument knew him to be only an accommodation party.” 

The effect of the above statute was stated in Elgin First National 
Bank v. Bach, 98 Ore. 352, 193 Pac. 1041, to be as follows: “The law 
now is, as laid down in this section, that an accommodation party can 
claim no benefit as such, but he is liable according to the facts of his 
undertaking, the same as if he were himself financially interested in 
the transaction.” 

It is concluded that complainant’s delivery of its property con- 
stituted consideration for the check. An accommodation party has 
been held liable to a holder for value of an accommodation note even 
in the absence of consideration. Lisbon First National Holding Co. v. 
Moore, 60 N. D. 27, 232 N. W. 310. 

In the answer filed by respondent Angello it is alleged that com- 
plainant’s acceptance of the check of the Lailer company constituted 
a novation and that Angello’s liability to complainant was thereby 
terminated. The general rule as to what is necessary to effect a valid 
novation was stated in Morris Bros. Fruit Co. v. Elmer Stutzman, et al., 
1. A. D. 101, as follows: 

“In accordance with the general rule it is necessary in order to effect a novation 
involving the introduction of a new party, that there be a mutual agreement 
émong the parties to the old and the new obligations whereby the new obligation 
is substituted for the prior one. Hence, in the absence of an agreement that the 
original obligation be extinguished and a new one substituted, there can be no 
novation. It is also essential that this new agreement be ‘participated in and 
assented to by all the parties concerned, for unless all the parties to the old 
contract consent, it cannot be rescinded, and unless all the parties to the new 
contract consent, it cannot be created.” 


The burden of establishing a novation is upon the party asserting its 
existence. Colley v. Chowchilla National Bank, 255 P. 188, 200 Cal. 
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760 (1927). Angello has offered no proof in support of his contention, 
Furthermore, the evidence before us is clearly to the effect that there 
was neither a rescission of complainant’s contract with Angello nor a 
contract for the purchase of the peaches by Lailer from complainant. 

Since the legal obligation of neither respondent to pay the price to 
complainant has been ¢'scharged, it is concluded such failure to pay 
was, and is, a violation of section 2 of the act. Reparation should be 
awarded complainant against both respondents in the amount of the 
unpaid price, plus the protest charges of $2.06, with interest, and the 
facts should be published. 


ORDER 


Within 30 days from the date of this decision respondents shall pay 
to complainant, as reparation, $1,714.06, with interest thereon at 5 
percent per annum from August 21, 1945, until paid. 

The facts as set forth herein shall be published. 

Copies hereof shall be served on the parties by registered mail, or 
in person, and, except as to the date of payment of reparation and as 
to the service on the parties, this order shall become effective 20 days 


after its date. 


(A. D. 1497) 


ANNA Propuck CoMpANy v. DoyL_e D. STEPHENSON. PACA Doc. No. 4692. De- 
cided May 14, 1947. 


‘Effect of Failure to Answer Complaint—Failure to Pay Purchase Price 


Where complainant alleged a sale of peaches in interstate commerce, the buyer's 
acceptance, and nonpayment, and asked for recovery of the contract price, 
and respondent failed to answer the complaint, held: In accordance with 
the rules of practice, respondent’s failure to answer constitutes an admis- 
sion that the facts alleged in the complaint are true, and a waiver of hearing. 
Reparation is awarded on the basis of the facts alleged and admitted by 
respondent’s default.* 


Mr. John H. Carter, of Anna, Illinois, for complainant. Mr. James E. Horton, 
Examiner. 


Decision by Thomas J. Flavin, Judicial Officer 
PRELIMINARY STATEMENT 


This proceeding under the Perishable Agricultural Commodities 
Act, 1930 (7 U.S. C. 1940 ed. 499a et seg.), was commenced by the 
filing of a formal complaint on September 16, 1946. It is alleged in 
the complaint that in August 1946, complainant sold a truckload of 


*Reference to other points involved in this case will be found in Index-Digest in this 
issue of Agriculture Decisions.—Ed. 
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peaches to respondent at a price delivered at the designated interstate 
destination thereof. Respondent accepted the peaches and paid the 
truck transportation charges in accordance with the agreement but 
failed and refused to pay the agreed price. Reparation is prayed 
for in the amount of unpaid price. 

A copy of the complaint and a copy of the report of investigation 
that was made by the Fruit and Vegetable Branch were served on 
respondent by registered mail on February 11, 1947. 

On March 31, 1947, the parties were served by registered mail with 
a supplemental report of investigation. 

Respondent has failed to answer the complaint. The complaint, 
therefore, is disposed of on the basis of the facts alleged therein and 
the effect of respondent’s default. 


FINDINGS OF FACT 


1. Complainant is a partnership composed of Ray Turkington and 
Fred Coffman whose address is Anna, Illinois. 

2. Respondent is an individual whose address is 2302 5th Avenue, 
Fort Dodge, Iowa. Respondent obtained a license under the act on 
December 11, 1945, which was in effect at the time the transaction here- 
after described took place. 

3. On August 2, 1946, complainant sold 269 bushels of unclassified 
Elberta peaches to respondent at $1.85 per bushel, 24 bushels of orchard 
run peaches at $1.95 per bushel, and 4 bushels of No. 1 Elberta peaches, 
size 2 inches and up, at $2.90 per bushel. It was agreed that the prices 
stated were for delivery of the peaches by complainant from Anna, Illi- 
nois, to respondent at Fort Dodge, Iowa, by truck. Respondent agreed 
to pay the truck transportation charges. Complainant loaded the 
peaches at Anna, Illinois, on August 2, 1946, and delivered them in 
interstate commerce to respondent the following day at Fort Dodge, 
Iowa. 

4, Respondent accepted the peaches and paid the transportation 
charges thereon, but failed and refused to pay complainant the agree«d 
price. 

5. Respondent was notified in a service letter dated February 10, 
1947, which accompanied the formal complaint and report of investiga- 
tion, to answer the formal complaint within 20 days after the receipt 
of such notice, and that failure to answer would constitute a waiver of 
hearing, and would also be deemed to be an admission of the allegations 
of the complainant as true, in accordance with section 47.8 (c) of the 
rules of practice. Respondent failed to answer the complaint. 

6. The formal complaint was filed September 16, 1946, and within 
nine months after the cause of action accrued. 
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CONCLUSIONS 


It is concluded that respondent’s failure to pay complainant the 
agreed price of the peaches was, and is, in violation of section 2 of the 
act. Complainant should be awarded reparation accordingly, and the 
facts should be published. 


ORDER 


Within 30 days from the date of this decision respondent shall pay 
to complainant, as reparation, $556.05 with interest thereon at 5 per- 
cent per annum from August 3, 1946, until paid. 
The facts as set forth herein shall be published. 
_ Copies hereof shall be served on the parties by registered mail, or in 

person, and, except as to the date of payment of reparation and as to 
service on the parties, this order shall become effective 20 days after its 
date. 


(A. D. 1498) 


Arthur Gerber & Co. v. Charles Taxin Company. PACA Doc. No. 45387. Decided 
May 16, 1947. 


Failure to Pay Purchase Price—Implied Warranty as to Proper Packing and 
Loading of Produce—Failure to Establish Proof of Damages in Counterclaim 


Where complainant sold to respondent, through the latter’s agent, a carload of 
tomatoes, f. 0. b. acceptance final, and complainant told the agent that the 
tomatoes were of good quality, in complainant’s action for the purchase price 
where respondent counterclaimed for breach of warranty of quality and the 
failure to properly load and pack the tomatoes, held: (1) the tomatoes were 
of good quality when shipped; (2) the tomatoes were not properly packed 
but respondent’s evidence of damages is insufficient; and (8) reparation 
should be awarded complainant in amount of the purchase price.* 


Warranties—“Good Quality”—Usage in Trade as to Meaning of Terms 


The highest grade in the tomatoes standards is U. S. No. 1 and, in the absence 
of a general usage in the trade, a warranty of “good quality” and U. S. No. 1 
are not synonymous since “good” may mean something less than the best.* 


F. O. B. Acceptance Final—Applicability of Suitable Shipping Condition Rule 


In a contract on f. o. b. acceptance final basis there is no implied warranty that 
the produce will be in suitable shipping condition when shipped.* 

Mr. Henry T. Spiegel, of Chicago, Illinois, for complainant. Mr. Ned Stein, of 
Philadelphia, Pennsylvania, for respondent. Mr. Joseph T. Murphy, 
Examiner, 


Decision by Thomas J. Flavin, Judicial Officer 


*Reference to other points involved in this case will be found in Index-Digest in this 
issue of Agriculture Decisions.—Ed. 
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PRELIMINARY STATEMENT 


This proceeding arises under the Perishable Agricultural Commodi- 
ties Act, 1930, as amended (7 U.S. C. 1940 ed. 499a e¢ seq.). 

The complainant partnership, Arthur Gerber & Co., alleges that on 
August 8, 1945, it sold to respondent, acting through Al Kaiser Bros. 
Co., one carload of Illinois green wrapped tomatoes, in ten pound 
baskets at $1.10 per basket, and twenty pound baskets at $2.15 per 
basket, “F. O. B. Shipping Point Acceptance Final.” Complainant 
alleges further that it tendered the “kind, quality and grade” of 
tomatoes called for in the contract but that respondent refused to 
accept the shipment at destination as being in accordance with the 
contract. Complainant asks for damages in the amount of the total 
sale price of $2,849.90. 

The respondent, Charles Taxin Company, in its answer admits the 
terms of purchase, subject to usage and custom that the tomatoes would 
be properly packed and lidded in containers in accordance with rail- 
road tariff requirements, and admits that the tomatoes were shipped in 
car SFRD 37157, but denies that they were in compliance with the 
contract. 

Respondent also filed a counterclaim in which it is alleged that the 
tomatoes were “represented as being of good quality,” and that it was 
implied that they would be loaded in accordance with tariff provisions; 
that had complainant fulfilled its contract requirements, respondent 
on resale of the carload would have realized the sum of $3.75 per basket 
delivered, for the twenty pound baskets, and $1.90 per basket delivered, 
for the ten pound baskets, or $4,954.70, less $208.74 freight, or a total 
of $4,745.96, which, after deduction of the cost of the tomatoes, 
$2,849.90, would have produced a profit of $1,896.06. 

A report of investigation was served on complainant’s attorney and 
on respondent on November 23, 1945, in accordance with the rules of 
practice. 

A formal hearing was held at Philadelphia, Pennsylvania, on June 
17, 1946. 

Complainant’s proof consists of depositions of certain witnesses. 
The deposition of Arthur Gerber is to the effect that on August 8, 1945, 
Al Kaiser, agent of respondent, called him on the telephone and asked 
that he load a carload of Illinois tomatoes; that Gerber prepared a 
confirmation of sale, which was directed to respondent and signed by 
Al Kaiser, reading, in part: “Purchased for your account, F. O. B. 
Shipping Point Acceptance Final.” Gerber said that on August 10, 
1945, he confirmed the actual shipment of the car to respondent by 
telegram again setting forth the terms of sale; that on August 16, 
complainant received a telegram from respondent stating that it was 


747704—47-——__5 
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having trouble with the tomatoes because inspection showed 7 percent 
decay and 9 percent grade defects; and that it was not accepting the 
carload but would handle the shipment for complainant’s account. 

David W. Davies, a deposition witness, testified that he was familiar 
with the railroad tariff requirements and that the tomatoes were 
packed in cardboard containers the same as used for five years, and 
were loaded in accordance with railroad specifications, “and to end.” 

A. J. Daisy, agent for the Illinois Central Railroad at Anna, Illi- 
nois, stated that the baskets were loaded so as to meet railroad require- 
ments; that it was not customary to fasten lids and that no other 
fasteners are required except the slits at the handles to keep the lids 
intact. 

Charles Taxin of respondent company testified that he called Al 
Kaiser in Chicago in an effort to obtain a car of good tomatoes. He 
was told that Arthur Gerber had his brother in Illinois buying toma- 
toes and for that reason any purchased would be good ones. Respond- 
ent then purchased the carload from complainant and resold it to 
the American Stores Company on the basis of complainant’s war- 
ranty of good quality. The witness testified further, that on his in- 
spection of the shipment he found the baskets smashed, with the lids 
off, lying on top of the tomatoes. The tomatoes themselves had black 
scars, were bruised, and contained numerous catfaces. The American 
Stores rejected the tomatoes and the car was then diverted to the 
Produce Terminal, Philadelphia, where they were sold and an account 
of sales rendered to complainant. 

Donald W. Ward, a witness on behalf of respondent, identified him- 
self as the District Inspector in charge of inspections for the Railroad 
Perishable Inspection Agency in the Philadelphia District; that he 
was familiar with the various tariffs for the loading and packing of 
perishable commodities; that the tariff for tomatoes, originating in 
the area of Anna, Illinois, and destined for Eastern shipment, is 
Freight Container Tariff No. 4—A, Official and Illinois Territories, 
I. C. C. No. 24, of the Association of American Railroad, Perishable 
Division, Freight Container Bureau. The tariff contains the follow- 
ing requirements as to closing of baskets: 

“THE BASKET MUST BE CLOSED BY SECURING THE COVER IN PLACE 
BY TWINE TIED ONCE LENGTHWISE AND TWICE CROSSWISE OF THE 
BASKET OR BY FOUR 60-POUND (FOR 480 SHEETS 24 X 36) SULPHATE 
PAPER SEALING STRIPS, 2 INCHES WIDE, WHICH MUST EXTEND 
DOWN OVER THE WALLS OF THE BASKET BELOW THE COVER NOT 
LESS THAN 2% INCHES AND MUST LAP OVER THE COVER NOT LESS 
THAN 2% INCHES.” 


The inspection made by Ward personally and other employees of 
the Railroad Perishable Inspection Agency, disclosed that the fiber 
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board covers were merely laid over the top of the pack and were not 
fastened. In addition, it was found that the car was not properly 
loaded. The ten and twenty pound baskets were stacked in the same 
end of the car. 

J. Samuel Burak, Office and Traffic Manager of respondent com- 
pany, testified that after the arrival of the car in question, a penalty 
assessment of 10% was made on the freight bill because the shipment 
failed to conform to the specifications of the container tariff. He cor- 
roborated Ward’s testimony as to the container requirements, and also 
identified a copy of the invoice covering the alleged resale of this car to 
the American Stores Co. showing the twenty pound baskets to have 
been sold at $3.75 delivered and the ten pound baskets for $1.90 per 
basket delivered, for a total of $4,954.70, which, less freight of $208.74, 
would leave due the sum of $4,745.96. 

Walter J. Quinn, respondent’s sales manager, testified that, in com- 
pany with Charles Taxin, he had inspected the tomatoes on their ar- 
rival at the Engleside Siding in Philadelphia. He verified the condi- 
tion found in the various reports, the condition of the containers, and 
the quality of the produce. Based on his experience of twenty years 
in the produce business, he stated that this car was not of “good qual- 
itv,” i. e., grade U. S. No. 1 at time of shipment because of the number 
of catfaces, irregular sizes in the containers, and other quality factors. 

On February 10, 1947, Henry T. Spiegel, attorney for complainant, 
informed the Department that a claim for damages to the shipment was 
paid by the Illinois Central Railroad to complainant in the amount of 
$1,000 and complainant received the net sum of $800, a collection charge 
of $200 having been made by the Wickman Traffic Service for its serv- 
ices in handling the claim. 


FINDINGS OF FACT 


1. Complainant is a partnership composed of Arthur Gerber, Allen 
Gerber, and C. D. Kirk, whose address is 8307 Produce Exchange Build- 
ing, Chicago, Illinois. 

2. Respondent is a partnership consisting of Charles Taxin and 
Morris Taxin, whose address is Second and Dock Streets, Philadelphia, 
Pennsylvania. During all the times covered in the complaint re 
spondent was licensed in accordance with the provisions of the Perish- 
able Agricultural Commodities Act. 

3. On August 8, 1945, complainant sold to respondent in the course 
of interstate commerce, through its agent, Al Kaiser Bros. Company, 
of Chicago, Illinois, one carload of Illinois green wrapped tomatoes, 
in ten pound baskets at $1.10 per basket, and twenty pound baskets at 
$2.15 per basket, “F. O. B. Shipping Point Acceptance Final.” Ship- 
ment was to be made on Thursday or Friday, August 9 or 10, 1945. 
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Complainant told respondent’s agent at the time of sale that the toma- 
toes were of “good quality.” 

4. On August 9, 1945, complainant shipped to respondent car 
SFRD 37157, containing 884 twenty pound baskets of tomatoes at 
$2.15 per basket, and 863 ten pound baskets at $1.10 per basket, f. o. b. 
shipping point acceptance final, for a total amount of $2,849.90. 

5. On August 10, 1945, complainant confirmed such shipment by 
telegram, setting forth the terms of sale, including the term “F. O. B, 
Shipping Point Acceptance Final,” which telegram was received by 
respondent. 

6. On August 10, 1945, the American Stores Company, of Phila- 
delphia, agreed to buy carload SFRD 37157 from respondent on a 
delivered basis for a total of $4,954.70, which, less freight of $208.74, 
amounted to a net resale price of $4,745.96. 

7. Car SFRD 37157 arrived at Engleside Siding, Philadelphia, on 
August 16, 1945. The tomatoes were inspected and rejected by the 
American Stores Company. 

8. On the same day, August 16, respondent wired complainant that 
the shipment showed 7 percent decay and 9 percent grade defects, 
and that it was not accepting the carload but would handle for 
complainant’s account “unless instructed otherwise.” Respondent 
then diverted the car to the Philadelphia Produce Terminal where 
the tomatoes were sold for $742.75, which amount, less $325.69 trans- 
portation and other charges, left net proceeds of $417.06. 

9. The tomatoes were Federally inspected on August 17. The cer- 
tificate states that the tomatoes were clean to fairly clean, were well 
to fairly well shaped, and smooth to fairly smooth. Grade defects 
averaging 9 percent consisted chiefly of scars, catfaces and misshapen 
tomatoes. The tomatoes then failed to grade U. S. No. 1 only on 
account of sunken, discolored areas and decay. ‘Tomatoes having 
sunken and discolored areas ranged from 3 to 12 percent, averaging 
9 percent. Those affected by decay averaged 4 percent. 

10. Respondent tendered to complainant the net proceeds of $417.06 
which complainant refused. 

11. At the time of shipment from Anna, Illinois, on August 9, 1945, 
the loading did not conform to tariff requirements, in that the covers 
were not properly fastened on the baskets, and the ten and twenty 
pound baskets were not loaded separately and separately fastened 
in the car. 

12. On August 25, 1945, the Pennsylvania Railroad imposed a 10 
percent penalty on the freight bill, or the sum of $24.32, which was 
paid by respondent, because the loading of the baskets violated the 
tariff specifications, in that the covers were not fastened. 
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13. On or about February 10, 1947, the Illinois Central Railroad 
paid a damage claim that had been filed by complainant. The amount 
paid was $1,000 but complainant received only $300, $200 being de- 
ducted by the collector for services rendered. 

14. The complaint was filed within nine months after accrual of 
the alleged cause of action. 


CONCLUSIONS 


Respondent’s counterclaim for damages is based upon an alleged 
breach of an express warranty made by complainant that the toma- 
toes were of good quality; an implied warranty that they were in 
suitable shipping condition; and an implied warranty that they were 
“properly packed and lidded.” Each of these contentions will be con- 
sidered hereinafter. 

The formal complaint does not contain any allegation of warranty 
in connection with the tomatoes involved herein. Arthur Gerber of 
complainant partnership, testifying by deposition and in answer to a 
cross-interrogatory as to whether he represented to Al Kaiser that the 
tomatoes were in good condition and of fine quality, stated “No, we 
did not, but we did say that the car would be loaded of as good a 
quality as was obtainable and that the tomatoes were of good qual- 
ity.” Assuming then that this statement was, as alleged by respond- 
ent, a warranty, it is necessary to consider the meaning of the words 
“good quality” and determine whether the tomatoes met this war- 
ranty when shipped. 

The Department has stated: “The use of indefinite terms such as 
‘beautiful’, ‘good color, ‘good quality,’ ‘best,’ etc., is unsatisfactory 
since there are no standards for the determination of their meaning. 
The seller is melined to undervalue and the buyer to overvalue the 
meaning of such words.”! To obviate the difficulties resulting from 
the use of such indefinite terms, grade standards setting forth with 
specificity the attributes or characteristics of quality in connection 
with perishable agricultural commodities have been issued by the De- 
partment.? Not all produce is sold on the basis of grade, however, and 
such sales without reference to grades give rise to controversies, as in 
the present case. 

Complainant did not introduce any evidence as to the meaning of 
“good quality”. Respondent’s witness, Walter J. Quinn, testified at 
the hearing that based on his experience these words, when used in 
reference to tomatoes, meant U. S. No. 1 grade. This is the position 
which respondent takes in this proceeding. Testimony is admissible 

1 Departmental Interpretation, Service and Regulatory Announcements No. 121, Revised 
May 1943. 
2 Yearbook of Agriculture 1940, p. 667 et seqg.; and U. S. Department of Agriculture, 


Circular No. 8, “National Standards for Farm Products” (Washington, D. C.: Government 
Printing Office, 1935), p. 1 et seg. 
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to explain the meaning which usage has given to words or terms as 
used in any particular trade or locality. Lipson v. Bradford Dyeing 
Assn., 42 N. Y. S. 2d 577 (1943). But a party cannot be bound by 
usage unless he either knew or ought to have known of its existence 
and nature. 3 Williston, Contracts, § 661. Here there was no show- 
ing that complainant knew of this stated meaning of “good quality” 
or that it was a usage or understanding of the trade applicable to all 
sales of tomatoes or specifically to tomatoes grown in Illinois. In this 
connection, Charles Taxin testified that the tomatoes involved herein 
were the first Illinois-grown tomatoes respondent had ever purchased. 

A reasonable interruption shows that the respondent's position is 
untenable. The highest grade in the U. S. Standards For Fresh 
Tomatoes in U.S. No. 1.3. On the other hand, the words “good qual- 
ity” necessarily imply a permissible quality less than the best. There- 
fore, the terms “good quality” and U. S. No. 1 are not necessarily 
synonymous in meaning. This accords with the evidence, for Al 
Kaiser stated, during the investigation of the informal complaint, 
that Illinois tomatoes were not of fancy quality, of which fact re- 
spondent was aware. 

The tomatoes were not officially inspected at shipping point and 
complainant did not offer any evidence of their quality and condi- 
tion at that time. Consequently, the desination inspection certificate 
and reports are the sole evidence of their quality and condition at 
shipping point. The Federal inspector at Philadelphia certified that 
based on U. S. No. 1 grade, the load averaged 9 percent permanent 
defects, chiefly scars, catfaces and misshapen tomatoes. This finding 
agrees with an inspection that was made by the Railroad Perishable 
Inspection Agency. The Binney Inspection Service reported that 
such defects averaged 10 percent. It thus appears that by limiting 
our consideration of the tomatoes to permanent quality factors shown 
at destination only, the load was on, or very near, the border line 
of grade U.S. No. 1 stock.* The grade certified by the Federal inspec- 
tor reads “now fails to grade U. S. No. 1 only on account of sunken, 
discolered areas and decay.” The sunken areas averaged 9 percent and 

* Grades are defined so as to recognize commercial distinctions, and the highest grade 
in a set of standards represents certain quality characteristics and degrees of condition 
that are most desired and that command the highest prices in the market. Lower grades 


include, generally, characteristics of quality which are commonly found in non-superior, 
but none the less merchantable, portions of the commodity. Yearbook of Agriculture, 
1940, p. 673. 

*U. S. Standards for Fresh Tomatoes, effective Sepetmber 3, 1934: “In order to allow 
for variations incident to proper grading and handling, not more than 10 percent, by count, 
of the tomatoes in any container may be below the requirements of this grade but not 
more than one-half of this tolerance, or 5 percent, shall be allowed for defects causing 
serious damage (7), and not more than one-fifth of the amount, or one percent, may be 
allowed for soft ripe tomatoes or tomatoes affected by decay at shipping point or for soft 
ripe tomatoes or tomatoes affected by decay in shipments from Mexico when inspected at 
points of entry into the United States.” 
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decay averaged 4 percent. At least a portion of this deterioration 
must have occurred in transit so that at shipping point the tomatoes 
probably graded 80 percent U. S. No. 1 grade or better. This we 
think satisfied the claimed warranty at shipping point of “good 
quality. 

The implied warranty of suitable shipping condition cannot be con- 
sidered as such in this proceeding since the contract was on an f. o. b. 
acceptance final basis. Except for the circumstances existing in this 
proeeding, since there was no inspection of the tomatoes as to quality 
at shipping point, we likewise would not consider the destination 
inspections. In a recent court decision it was held that the term f. o. b. 
acceptance final excludes an implied warranty of suitable shipping 
condition. Zhe Le Roy Dyal Company, Ine. v. Charles R. Allen, 
United States Circuit Court of Appeals, 4th Circuit, No. 5578, decided 
April 15, 1947. 

There is an implied warranty that produce will be properly packed 
for shipment. The record establishes that the covers were not fas- 
tened and in that respect did not comply with the carrier’s tariff 
requirements. Moreover, different sized baskets were not loaded 
properly. It also appears from the destination inspection certificates 
that some of the contents of the baskets that were placed in the door- 
way of the car had spilled. This issue is similar to that described 
in another recent case. It is concluded that the lids of the baskets 
were not properly fastened, and the baskets were not properly loaded 


5 


in the car. 

Concerning the damages under respondent’s counterclaim which 
resulted from complainant’s failure to fasten lids, and the improper 
placement of baskets in the car, it is noted that the American Stores 
Company, to whom respondent claims it sold the carload, did not rely 
upon complainant’s compliance with tariff requirements, nor upon 
any representation made by respondent. It appears to have been the 
practice of that concern to inspect produce on arrival at Philadelphia. 
If it had accepted the tomatoes they would have been taken on the 
basis of such inspection, at a delivered price. No representation of 
“good quality” or other warranty is stated in the invoice that re- 
spondent says it mailed to the American Stores Company. Obviously, 
that buyer did not refuse to accept because the tomatoes failed to 
meet warranties. Apparently that buyer declined to take the ship- 
ment simply because the tomatoes were considered as being inade- 
quate for its purposes. The respondent’s counterclaim, therefore, 


must be dismissed. 


5Cf. Joseph Rothenberg v. H. Rothstein & Sons, 6 A. D. 151, PACA Docket No. 4547. 
°L. Gillarde Company v. Ritter & Co., et al., 4 A. D. 595, 8. 3214. 
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The failure of respondent to pay the agreed price for the tomatoes 
was a violation of section 2 of the act. Reparation should be awarded 
complainant for the contract price of $2,849.90, less $800, the net 
proceeds of the damage claim paid to complainant by the carrier, and 
less the penalty of $24.32, assessed by the carrier, or $2,025.58. The 
facts should be published. 


ORDER 


Within 30 days from the date of this decision, respondent shall pay 
to complainant, as reparation, $2,025.58, with interest thereon at 5 
percent per annum from August 16, 1945, until paid. 

Respondent’s counterclaim is dismissed. 

The facts should be published. 

Copies hereof shall be served on the parties by registered mail, or 
in person, and, except as to the date of payment of reparation and 
as to service on the parties, this order shall become effective 20 days 
after its date. 


(A. D. 1499) 
PACA Doc. No. 4543.* Decided May 19, 1947. 


Extension of Time to File Petition for Reconsideration—Prior Reparation Order 
Stayed 


At the request of respondent, time for filing petition for reconsideration is 
extended, and the reparation order of May 7, 1947, is stayed pending filing 
of the petition and action thereon.** 


Mr. Salwatore E. Aloisi, of Boston, Massachusetts, for respondent. 


Decision by Thomas J. Flavin, Judicial Officer 
Extension of Time to File Petition for Reconsideration and Stay Order 


By order dated May 7, 1947, in the proceeding described above, under 
the Perishable Agricultural Commodities Act, 1930 (7 U.S. C. 1940 
ed. 499a et seg.), reparation was awarded complainants and against 
respondent. A copy of that order was served on respondent by reg- 
istered mail on May 9, 1947. On May 19, 1947, respondent filed a re- 
quest for extension of time to June 9, 1947, in which to file a petition 
for reconsideration, which request is hereby granted. Pending the 
filing of respondent’s petition for reconsideration and action thereon, 
the reparation order of May 7, 1947, is hereby stayed. 

This order shall be served on the parties by registered mail or in 
person. 

*As explained in Prefatory Note, the identities of the parties are not disclosed.—Hd. 


**Reference to other points involved in this case will be found in Index-Digest in this 
issue of Agriculture Decisions.—Ed. 
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(A. D. 1500) 


Mity ENp Fruir EXxcHANGE, INC. v. UNITED PropuceE Company. PACA Doc. No. 
4585. Decided May 19, 1947. 


Contract of Purchase and Sale—Time of Shipment—F. O. B. Sales 


Contracts providing for shipment as soon as possible interpreted by reference 
to regulations to mean that shipment may be made within 12 days from date 
of agreement.* 

Under contract to ship “this week,” produce must be shipped within the week 
or buyer may refuse to accept delivery without incurring liability.* 

“F. O. B. Montreal government shipping point inspection final’ used in a contract 
providing for a delivered sale, is not equivalent to “F. O. B. shipping point 
acceptance final” and where shipment is not made within the specified time, 
purchaser may refuse to accept delivery.* 


Evidence—Proof of Loss—Nominal Damages 


Since seller failed to prove that resale was made at best possible price under 
circumstances involved and can not establish loss by testimony that produce 
was repurchased by complainant at a price without showing that it was 
offered to others or proof of prices at which it was resold, under such cir- 
cumstances, nominal damages only can be recovered.* 


Statute of Frauds—Exchange of Telegrams 


Exchange of telegrams constitutes sufficient memorandum to satisfy the statute 
of frauds.* 

Mr. L. H. Rossiter of March and Rossiter, of Chicago, Illinois, for complainant, 
Mr. H. 8. Lansing of Blanksten and Lansing, of Chicago, Illinois, for respond- 
ent. Mr. Morris D. Spiegel, Examiner. 


Decision by Thomas J. Flavin, Judicial Officer. 
PRELIMINARY STATEMENT 


This is a proceeding under the Perishable Agricultural Commodi- 
ties Act, 1930 (7 U. S. C. 1940 ed. 499a et seq.) for the recovery of 
reparation in the amount of the loss alleged to have been sustained by 
complainant as the result of respondent’s rejection of four carloads 
of Canadian potatoes. The formal complaint was filed on June 29, 
1945, and a copy of it, together with a copy of the report of investi- 
gation, was served on the respondent on April 8, 1946. On the same 
day, a copy of the report of investigation was served on the complain- 
ant. Respondent filed an answer on May 14, 1946, denying all liability 
in connection with the transaction upon which the complaint is based. 

A formal hearing was held at Chicago, Illinois, on November 6, 


* Reference to other points involved in this case will be found in Index-Digest in this 
issue of Agriculture Decisions.—Ed. 
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1946, at which both parties were represented by counsel. The com- 
plainant offered evidence in support of its complaint, but respondent 
offered no evidence. The hearing was adjourned pursuant to a stipu- 
lation entered into by the parties continuing the hearing to December 
5, 1946, at which time the parties agreed to the entering of an order 
dispensing with further proof but providing for the filing of briefs. 
The complainant’s evidence consisted of numerous exhibits, includ- 
ing several telegrams, and the oral testimony of Mr. Bennie Morris, 
complainant’s manager and secretary, who identified the various docu- 
ments offered by complainant including several telegrams exchanged 
by the parties which disclose that it was not until March 18, 1945, 
that a telegram was sent by complainant identifying the shipments by 
‘car numbers. These exhibits, however, disclose that respondent sent 
a telegram to complainant on March 2, 1945, agreeing to the shipment 
of two cars as “soon as possible” and another on March 5, 1945, con- 
firming shipment of two cars “this week.” Canadian inspection certi- 
ficates included with complainant’s exhibits, are dated March 15, 1945, 
and shipments were made on or the day following the inspections. 
This witness also testified that on March 22, 1945, the highest delivered 
price at Montreal for Canada No. 1 Red Potatoes was $1.45 per 75- 
pound sack. He also stated that the four shipments involved in this 
proceeding were repurchased by complainant, for its own account, at 
the Montreal delivered price of $1.45 per sack and that the potatoes 
were delivered on other sales but failed to state the prices at which 
these sales were made. No documentary proof was offered to show 
the cost of the potatoes to complainant or the resales alleged to have 
been made after rejection by the respondent. It appears, however, 
that on finding that respondent would not accept delivery of the 
potatoes, the cars were stopped in Montreal by complainant who, 
according to this witness, took possession of the cars “at the highest 
price of the day” and “used them for orders that we had sold short” 
but no proof whatever was submitted to show that the price alleged 
to have been paid by it was the highest obtainable. No witness was 
called by respondent. 


FINDINGS OF FACT 


1. Complainant is a corporation whose post office address is 6405 St. 
Lawrence Boulevard, Montreal, Quebec, Canada. 

2. Respondent, United Produce Company, is a corporation whose 
post office address is 1421 South Aberdeen Street, Chicago 8, Illinois, 
and, during all of the times mentioned in the complaint filed herein, 
was licensed under the Perishable Agricultural Commodities Act, 1930, 


as amended. 
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3. On March 2, 1945, complainant contracted in foreign commerce to 
sell and respondent to purchase two carloads of Canada No. 1 Red 
potatoes, 2-inch minimum, in old 75-pound sacks at the agreed price 
of $3.55 per hundred pounds, U. S. currency, delivered at Chicago, 
Illinois, shipment to be made as soon as possible with the understanding 
that regardless of the agreement for a delivered price, the potatoes were 
sold f. o. b. Montreal government shipping point inspection final. 

4, On March 5, 1945, complainant contracted in foreign commerce to 
sell and respondent to purchase two carloads of Canada No. 1 Red 
potatoes, 2-inch minimum, in old 75-pound sacks at the agreed price of 
$3.70 per hundred pounds, U. S. currency, delivered at Chicago, Illi- 
nois, shipment to be made during the same week with the understand- 
ing that regardless of the agreement for a delivered price, the potatoes 
were sold f. o. b. Montreal government shipping point inspection final. 

5. On March 15, 1945, complainant elected to make delivery under 
the aforesaid contracts by applying four carloads of potatoes shipped 
that day or the following day from Canadian loading point in cars 
CN 209010, SFRD 38844, FGE 33065 and CP 288427 all of which 
potatoes graded Canada No. 1 Red as disclosed by Canadian govern- 
ment certificates of inspection. 

6. On March 19, 1945, respondent wired complainant that the ship- 
ments involved in this proceeding would not be accepted and complain- 
ant repurchased the potatoes for its own account at $1.45 per 75-pound 
sack without attempting to resell them to anyone and applied the 
potatoes on orders which complainant had accepted from other buyers 
at prices which are not disclosed in the record. 

7. The formal complaint was filed on June 29, 1945, which was 
within nine months after the cause of action accrued. 






























CONCLUSIONS 









Although the record contains considerable information which is only 
remotely, if at all, connected with the transactions in controversy and 
apparently some of the evidence might have been more fully developed 
by counsel, it seems to be disclosed rather clearly that respondent, by 
telegram dated March 2, 1945, agreed to purchase two carloads of 
Canada No: 1 Red potatoes in old 75-pound sacks at the agreed deliv- 
ered price of $3.55 per hundred pounds, U. S. Currency, and by tele- 
gram of March 5, 1945, confirmed the purchase of two carloads of 
similar potatoes at the agreed delivered price of $3.70 per hundred 
pounds, U.S. currency. Respondent’s contention that there was noth- 
ing in writing as required by the Statute of Frauds is without merit 
since its telegrams confirming the sales constitute sufficient memoranda 
to satisfy the statute. Schoenburg, Price and Company v. Yeckes- 
Eichenbaum, Incorporated, 5 A. D. 907 8. 3317; Leon K. Stein-Taube, 
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Incorporated v. H. G. Stevens, et al., PACA Docket No. 2055, S. 1436 
and John L. Whitenack Company v. Farmers Grain, Seed and Feed 
Manufacturing Company, PACA Docket No. 3346, S. 2417. 

The term “f. o. b. Montreal government shipping point inspection 
final” which was made a part of the agreement entered into by the 
parties in the instant case is not equivalent to “f. o. b. shipping point 
acceptance final” which would give the respondent no right of rejec- 
tion as held in the cases of Joseph Rothenberg v. H. Rothstein and 
Sons 6 A. D. 148, S. 3338 and Mexican Produce Company v. Lewis D. 
Goldstein Fruit and Produce Corporation 4 A. D. 946, S. 3243. In the 
case here under consideration, shipping point acceptance final—as 
contradistinguished from shipping point inspection final—is not 
mentioned and the contracts which provide for prices delivered at 
Chicago must be construed as delivered sales with a provision that the 
quality, condition and grade of the potatoes as disclosed by Canadian 
shipping point inspection certificates will be accepted as to these 
factors. 

Under the terms of the contract entered into on March 2, 1945, the 
complainant agreed to ship two carloads of potatoes as soon as possible 
and under the contract entered into three days later for the purchase 
and sale of the two other cars, it was finally provided for shipment 
during the week. Failure of complainant to object to respondent’s 
prevision for shipment of these two cars during the specified time, 
leads to the conclusion that the parties agreed to this added provision 
concerning the time of shipment of these two cars. Dekle Brokerage 
Company v. Emile J. Fallo 4 A. D. 771. The record indicates that 
none of the cars involved in this proceeding were shipped until March 
15, 1945. Consequently complainant failed to ship two cars “this 
week” as required by the contract. 

The contract entered into on March 2, 1945, providing for “ship- 
ment as soon as possible” must be interpreted by reference to the 
following quoted section 46.24 (h) of the regulations under the 
Perishable Agricultural Commodities Act, 1930 (7 C. F. R. Cum. 
Sup. 46.1 et seq.) : 

“Shipment as soon as possible” or “Shipment as soon as cars can be secured” 
means that the shipper is uncertain as to when the shipment can‘be made, but 
expects to make it within a reasonable time and will make it soon as possible. 
But in any case where these words are used the buyer shall, at any time after 
12 days from the date the order is given, have the right to cancel the order 
or contract of sale, if notice of his decision so to cancel shall have been received 
by the shipper before shipment has been made.” 


As previously stated, shipment of all cars involved in this proceed- 
ing appears to have been made on or about March 15, 1945, and there 
is no showing that respondent attempted to cancel the order before that 
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time. Under these conditions, respondent’s refusal to accept under 
the agreement for “shipment as soon as possible” must be held to be in 
violation of the act but complainant has failed to prove, by sufli- 
cient competent evidence, the extent or amount of loss resulting there- 
from, and for this reason is entitled to nominal damages only on these 
two cars. 

The record discloses that the rejected shipments were used by com- 
plainant to fill orders from other buyers, and there.is insufficient proof 
of the prevailing market prices at the time of rejection. Unsupported 
statements of complainant’s witness concerning the market prices at 
the time and place of rejection are not sufficient proof to support an 
award in excess of nominal damages. Syracuse Fruit Company, Ine. 
v. Richman and Samuels, Inc. PACA Docket No. 2477 S. 1540 and 
The L. Frank and Sons Company v. John C. Maurer and Sons PACA 
Docket No. 2192 S. 1509. Dingfelder and Balish Inc. v. D. L. Black 
PACA Docket No. 2225 S. 1431. Damages must be shown with rea- 
sonable certainty. Steve Dart Company v. Banks Fruit Company 
PACA Docket No. 3521 S. 2409. The unsupported assertions of com- 
plainant concerning the alleged loss are insufficient. Furthermore, 
complainant failed to furnish adequate proof of market prices at Mon- 
treal, Canada, on the date of the alleged breach of contract. Under 
these conditions, it is believed unnecessary to consider the question of 
the measure of damages raised by complainant. The facts should be 
published. 


ORDER 


Within 30 days from the date of this order, respondent shall pay to 
the complainant the sum of $1.00, as nominal damages. 

The facts and circumstances as set forth herein shall be published. 

Copies hereof shall be served upon the parties by registered mail or 
in person, and, except as to the date of payment and as to service on the 
parties, this order shall become effective 20 days after its date. 


(A. D. 1501) 


PACA Doc. No. 4673.* Decided May 20, 1947. 
Dismissal With Prejudice—Settlement Between Parties 


Complaint for reparation dismissed with prejudice following complainant’s report 
of settlement and request to close proceedings. 


Complainant pro se. Messrs. Hanna, Hurwitz & Goodman, of Kansas City, 
Missouri, for respondent. Mr. John T. Pearson, Pxaminer. 


Decision by Thomas J. Flavin, Judicial Officer 


*As explained in Prefatory Note, the identities of the parties are not disclosed.—Hd. 
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ORDER OF DISMISSAL 


Complainant filed a formal complaint on October 14, 1946, and an 
amended formal complaint on January 7, 1947, under the Perishable 
Agricultural Commodities Act, 1930 (7 U.S. C. 1940 ed. 499a et seq.) 
for the recovery of damages resulting from respondent’s rejection of 
an interstate carload shipment of apricots. Respondent filed an an- 
swer denying all liability in connection with this transaction. 

Before arrangements could be made for a hearing in this case, the 
parties reached a satisfactory settlement of the dispute, and complain- 
ant has requested the closing of this proceeding. Accordingly the 
complaint is dismissed with prejudice. 

Service hereof shall be made on the parties by registered mail or in 
person. 


(A. D. 1502) 


CLooBECK, Mose & Berkson, INc. v. SHIPPERS SALES SERVICE. PACA Doc. No 
4716. Decided May 21, 1947. 


Effect of Failure to Answer Complaint—Failure to Pay Money Received as an 
Advance 


Where complainant advanced money to respondent under an‘agreement whereby 
complainant was granted an option to buy five carloads of Mexican tomatoes 
at 50 cents per lug less than the cash market value thereof at Nogales, 
Arizona, on the days the cars crossed the border, and respondent further 
agreed to return the money advanced by complainant at the rate of $500 
per carload, and complainant accepted one of three carloads tendered by 
respondent, and respondent failed to tender the other two carloads, and 
failed to repay the money advanced in full, and also failed to answer the 
complaint, it is held that respondents failure to perform violated section 
2 of the act, and reparation should be awarded complainant in the amount 
claimed as damages alleged in the complaint.* 


Messrs, Cloobeck, Mose, Berkson, Inc., of Los Angeles, California, complainant 
pro se. Mr. Raymond L. Dillman, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


The formal complaint in this proceeding under the Perishable 
Agricultural Commodities Act, 1930 (7 U.S. C. 1940 ed. 499a et seq.), 
was filed on June 9, 1945, It is in substance alleged by complainant, 
Cloobeck, Mose & Berkson, Inc., that on November 4, 1944, it entered 
into a contract with respondent, Shippers Sales Service, whereby com- 
plainant advanced money to respondent for the purchase, at complain- 


*Reference to other points involved in this case will be found in Index-Digest in this 
issue of Agriculture Decisions.—EKd. 
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ant’s option, of five carloads of tomatoes produced and shipped from 
Mexico, at the prevailing cash market price thereof at Nogales, Ari- 
zona, “less 50¢ per lug.” It is alleged further that one carload was 
tendered by respondent and accepted and received by complainant; 
that two other carloads were also tendered which complainant did 
not accept; and that the two remaining carloads were never tendered. 
Complainant asks for damages calculated in accordance with contract 
provisions, and for money advanced. 

A copy of the complaint, and a copy of the report of investigation 
that was made by the Fruit and Vegetable Branch, were served upon 
respondent by registered mail on September 29, 1945. At the same 
time respondent was notified in a service letter which accompanied the 
complaint to answer it within 20 days after receipt thereof and that 
failure to answer would be deemed to be an admission of the allega- 
tions of the complaint as true, and would also constitute a waiver of 
hearing. Thereafter respondent contacted complainant and promised 
to make settlement, and complainant then requested the Branch that 
further action be withheld pending the making of such promised set- 
tlement, but respondent failed to effect a settlement and complainant 
requested that the complaint be handled to conclusion. Respondent 
was notified of complainant’s request by letter dated April 1, 1947, and 
was given until April 26, 1947, to file an answer. Respondent did not 
answer the complaint and it is disposed of in accordance with the alle- 
gations of fact therein made, and the effect of respondent’s default. 


FINDINGS OF FACT 


1. Complainant is a corporation whose address is 216 South Water 
Market, Chicago 8, Illinois. 

2. The Shippers Sales Service is a trade name under which Rosa 
Phillips Parks, an individual, was engaged in business at Nogales, 
Arizona, during the month of November, 1944, as a licensee under the 
act. 

3. On November 4, 1944, complainant and respondent entered into 
an agreement, acting through S. H. Boddinghouse, a broker, as agent 
for both parties, whereby complainant advanced to respondent the sum 
of $2,500 to apply on the purchase, at complainant’s option, of five 
carloads of Mexican tomatoes, for shipment in interstate commerce, 


at the prevailing cash market price of the tomatoes at Nogales, Ari- 
4 + 7 


zona, on the day “each car crosses border, less 50 cents per lug 
plus $500 per carload to liquidate the advance.” 

4. During the month of December 1944, respondent tendered and 
complainant accepted carload PFE 92581. Respondent also tendered 
carloads PFE 18769 and PFE 18653 which complainant did not 
accept and thereafter respondent failed to tender the two additional 
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carloads called for by the contract and complainant had no oppor- 
tunity to exercise its option to purchase the tomatoes contained in 
those cars. 

5. Thereafter respondent failed and refused to repay to complain- 
ant $2,000 of the amount advanced, at the contract rate of $500 per 
carload, and also failed and refused to pay complainant the amount 
of 50 cents per lug “for use of the advance,” on the two carloads that 
respondent tendered, but complainant did not accept, as called for by 
the contract, amounting to $390 per car. 

6. The complaint was filed within nine months after the cause 
of action alleged therein accrued. 


CONCLUSIONS 


The purpose of the contract appears to have been to give complain- 
ant the option of accepting carloads of tomatoes at 50 cents per lug 
less than the prevailing cash market price at Nogales, and for repay- 
ment of the money advanced by complainant. The report of investi- 
gation contains a photostatic copy of a letter, dated April 28, 1945, 
from respondent to complainant acknowledging the obligation to 
return the money advanced in addition to “a profit of 50 cents per 
lug.” In view of such acknowledgment, and the effect of respondent’s 
failure to answer the complaint, it is concluded that respondent’s 
failure to perform in accordance with the contract was, and is, in 
violation of section 2 of the act; that reparation should be awarded 
complainant in the amount of $2,805, the sum claimed in the com- 
plaint ; and that the facts should be published. 


ORDER 


Within 30 days from the date of this decision respondent shall 
pay to complainant, as reparation, $2,805, with interest thereon at 
5 percent per annum from December 15, 1944 until paid. 

The facts as set forth herein shall be published. 

Copies hereof shall be served on the parties by registered mail, or 
in person, and, except as to the date of payment of reparation and 
as to service on the parties, this order shall become effective 20 days 
after its date. 


(A. D. 1503) 


San Pat VEGETABLE COMPANY Vv. KYMAN BrorHErs. PACA Doe. No. 4582. De- 
cided May 28, 1947. 
Dismissal of Petition for Reconsideration 
Where complainant’s petition for reconsideration of an order dismissing the 


complaint because of complainant’s failure to establish by a preponderance 
of evidence the existence of a contract between the parties is based upon 
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an alleged erroneous ruling of law and an alleged erroneous finding of fact, 
and a consideration of the petition and authorities cited fails to support 
complainant’s allegations of material error, the petition is dismissed with- 
out making prior service thereof on respondent.* 


Mr. Seward R. Moore, of Minneapolis, Minnesota, for complainant. 


Decision by Thomas J. Flavin, Judicial Officer 


Order Denying Complainant’s Petition for Reconsideration 


The complaint in this reparation proceeding under the Perishable 
Agricultural Commodities Act, 1930 (7 U.S. C. 1940 ed., 499a, e¢ seq.), 
by which complainant sought to recover damages for the alleged un- 
lawful rejection by respondent of a carload of cauliflower and peas, 
was dismissed by an order issued on April 15, 1947. The order of 
dismissal was based upon complainant’s failure “to establish by a 
reasonable preponderance of evidence the existence of a contract of 
purchase and sale” between complainant and respondent. 

On May 6, 1947, and within the time provided by the rules of prac- 
tice, the complainant filed a petition for reconsideration, assigning 
the following as reasons therefor: 

1. Said order is based on a fundamentally erroneous ruling of law 
that a reference to a separate and distinct transaction following an 
unqualified acceptance (evidenced by Exhibit N-8 of respondents’ 
offer) precluded the formation of a binding contract on that date. 

2. Said order is also based on erroneous finding of fact (Finding 
No. 6) that complainant in its acceptance on August 17th (Exhibit 
N-10) suggested a new condition that respondent pay the brokerage 
on this car. 

As to the first “assignment of error,” it will be observed from a 
reference to the Secretary’s order of April 15 that the order contains 
no “ruling of law” that a mere reference to a separate and distinct 
transaction following an unqualified acceptance precludes the forma- 
tion of a binding contract, nor does it contain any ruling which could 
reasonably be interpreted in such manner. Let us take a look at the 
so-called “unqualified acceptance” referred to by counsel for com- 
plainant. This is contained in complainant’s telegram to the broker, 
dated August 16, 1945, which reads as follows: 

CANT UNDERSTAND YOUR WIRE KYMAN BOUGHT THIS CAR AT 
MARKET THEN YOU WIRED AUG 15 KYMAN WOULD TAKE FLOWER 
2.10 BUT REQUESTED PEAS BE BILLED 2.75 CERTAINLY HE HAS NO 
RIGHT PASS WE BILLED HIM FLOWER 1.85 INSTEAD 2.10 AND PEAS 
2.909 ALSO WE HAD ONLY AGREED BILL THIS CAR 2.90 PEAS ACCOUNT 
HE HAD SOME HIGH PRICE PEAS IN FIRST CAR THEN WE LATER 


*Reference to other points involved in this case will be found in Index-Digest in this 
issue of Agriculture Decisions.—Kd. 
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AGREED GIVE HIM .10 TUBS HELP PEAS FIRST CAR STOP GOING 
BILL THIS CAR PEAS 2.75 BUT IF DO THIS UNABLE MAKE ANY 
ACCOMMODATION HELP FIRST CAR WE HAVE PEAS SOLD MYER 
COHEN ALBANY 3.00 ALSO SHIPPED ANDREWS DETROIT YESTERDAY 
3.00 AND ALL OTHER MIXED CAR WE LOADED AND HAVE ALL PEAS 
SOLD THIS PRICE TODAY SO ON CAR SHIPPED YESTERDAY ART 
21768 WE INVOICEING PEAS 2.75 FLOWER 1.85 

We think it is obvious that complainant’s acceptance of respond- 
ent’s offer was qualified by the statement “Going bill this car peas 
2.75, but if do this, unable make any accommodation help first car,” 
and since respondent was unwilling to accept the cauliflower and 
peas under those conditions, of which complainant was promptly 
notified by its broker, there was no meeting of the minds of the 
parties and no contract. It was held in Eustathopoulo v. Gillespie, 
218 App. Div. 179, 218 N. Y. S. 24, that, if the acceptance was in 
any manner qualified by conditions or reservations, however slight 
they may have been, the universal rule seems to be that no valid contract 
is thereby established, but that such a modified or qualified acceptance 
must rather be treated as a rejection of the offer. In Hayes v. 
Possehl et al., 141 P. (Kan.) 559, holding that to constitute a con- 
tract, the offer made by one party must be accepted by the other 
without any material modification, the Supreme Court of Kansas 
quoted from a previous decision by that Court, as follows: “An 
offer by one party assented to by the other will generally constitute 
a contract; but the assent must comprehend the whole of the pro- 
position. It must be exactly equal to its extent and terms, and must 
not qualify them by any new matter” * * * 

As stated in our order of April 15, 1947, when complainant in- 
jected the “new matter” of the allowance on the previous shipment 
as an element in the sale of the car under consideration, it had a 
direct influence upon the consequences of the sale, and complainant 
‘annot now logically contend that complainant merely “volunteered 
the statement that it was not going to make an allowance on the 
other car” and that it had no bearing on or connection with the pro- 
posed purchase and sale. 

With reference to the alleged erroneous finding of fact (Finding 
No. 6) in the order of April 15, 1947, the statement to which ob- 
jection is made is the last sentence of this finding, viz., “Complain- 
ant then sent a night letter to the broker on August 17, making no 
reference to the allowance but suggesting a new condition, namely, 
that respondent pay the brokerage.” The pertinent part of Find- 
ing of Fact No. 6, which shows conclusively that there had been no 
meeting of the minds of the parties sufficient to constitute a con- 
tract, was that which preceded the final sentence thereof, as follows: 
“In reply to the broker’s wire of August 16, complainant wired the 
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broker stating that the car was being billed at respondent’s price, 
but that complainant was withdrawing its offer of an allowance to 
respondent of 10 cents per tub on a previous shipment. Upon 
objections to this from respondent, the broker wired complainant 
to the effect that the promised allowance could not be withdrawn as 
the broker had already committed the complainant to that obliga- 
tion.” 

Whether or not complainant’s statement to its broker in the wire 
of August 17, that “In order avoid further controversy you had 
better make further deal Kyman cash here and let him pay your 
brokerage,” was intended to refer to the car in question, it is an 
undisputed fact that when the original offer was transmitted to 
complainant by the broker, complainant’s “acceptance” was on the 
basis of market price, but contained the further condition that the 
brokerage was to be added to the invoice price. In any event, the 
sentence objected to by complainant in Finding No. 6 is immaterial 
to the decision reached, since the several telegrams exchanged by the 
broker and the complainant do not show an unequivocal and un- 
conditional acceptance by complainant of respondent’s offer at any 
point during the negotiations. 

It is concluded that our previous decision was supported by the 
evidence and the law, and the petition for reconsideration is, there- 
fore, denied. It is not deemed necessary to serve a copy of the pe- 
tition upon the respondent. The order of April 15, 1947, is hereby 
affirmed. 

This order and the order of April 15, 1947, shall become effective 
30 days from the date hereof. 

A copy of this order shall be served upon the parties by registered 
mail or in person and this order shall be published. 





COURT DECISIONS 


THe LERoy Dyat CoMPANY, INC. v. CHARLES R, ALLEN, — F. Supp. —.* Decided 
November 1, 1946. 


DISTRICT COURT, E. D. OF SOUTH CAROLINA, CHARLESTON DIVISION 
Civil Action No. 1467 
Contracts—Seller’s Breach of Contract Justifying Rejection by Buyer 


Breaches of contract by shipper, consisting of making shipments a day or two 
earlier than provided for in the contract, time being found of the essence, 
and furnishing inspection certificates dated from one to three days prior to 
the date of shipment, held, were of such importance and materiality as to 
justify buyer in repudiating agreement and rejecting shipments.** 


Proceedings in this matter were brought by The LeRoy Dyal 
Company, Inc., hereinafter commonly referred to as Dyal, against 
Charles R. Allen, hereinafter referred to as Allen, under the Perish- 
able Agricultural Commodities Act (Title 7, USCA, Section 499 (a) 
et seq.). 

The matter arises out of a dispute between the parties in regard to 
shipments of potatoes and on May 18, 1944, Dyal filed its complaint 
with the Secretary of Agriculture seeking to recover reparation from 
Allen based upon the refusal of Allen to accept delivery of eleven 
carloads of potatoes which it was alleged Allen had contracted to 
purchase from the A. B. Cohen Company (hereinafter referred to as 
Cohen). Dyal guaranteed to Cohen Allen’s performance of the con- 
tract and when Allen refused to accept delivery Dyal had to make 
good on that guarantee and has of course been subrogated to all of 
Cohen’s rights. Allen claimed that the carloads involved had not been 
delivered as specified by the contract between the parties. Hearings 
were had and on June 13, 1945, a preliminary statement, findings of 
fact, conclusions and order were handed down by the Agriculture 
Department. One car was held not to be covered by the contract and 
there is no appeal from that portion of the decision and that disappears 
from this case. 

The matter here involved covers ten cars. As to these, it was held 
that Allen’s refusal to take six of the cars, which he alleged were 
prematurely shipped, was justified, but it was held that Allen’s re- 

*4 A. D. 476 and 5 A. D. 214, reversed. This decision of the District Court is reversed by 
the Circuit Court of Appeals, Fourth Circuit, 161 F. 2d 152, 6 A. D. 490, post.—Ed. 


**Reference to other points involved in this case will be found in Index-Digest in this 
issue of Agriculture Decisions.—Ed. 
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fusal of the four remaining cars was not justified. In response to a 
petition filed by Dyal a rehearing was granted and the Department 
of Agriculture modified its holdings and submitted a new statement, 
findings of fact, conclusions and order (Order of March 25, 1946) 
holding that Allen should have accepted all of the ten cars in dis- 
pute, and an order was issued against him requiring him to make 
payment as reparation the sum of $5,988.02, with interest at 5 percent 
per annum from March 7, 1944. 

There is no dispute as to the correctness of this amount and the sole 
question is whether Allen is obligated to pay it to Dyal or whether 
Dyal must bear the loss involved. Allen has appealed from the order 
in accordance with the terms of Section 499 (g) (c). The Secretary 
has filed the findings of fact, conclusions and order in the case, to- 
gether with copies of the pleadings, and the trial is as provided by the 
act de novo. Under the act the findings of fact and order of the Sec- 
retary shall be prima facie evidence of the facts therein stated. There 
is practically no dispute between the parties as to these facts. 

It appears that negotiations were had amongst these parties in re- 
gard to the sale, payment for and acceptance of certain carloads of 
potatoes. Allen had dealings with Dyal for the sale and disposition 
of twenty carloads of Katahdin potatoes and during the negotiations 
in regard to these he agreed to purchase and accept Cobbler and Bliss 
potatoes. There is voluminous correspondence by letter and wire in 
regard to these various transactions in which there were many minor 
disputes as to terms and conditions, and it is quite apparent that all 
parties were dealing with each other at arm’s length. However, the 
matter was brought to a head by a memorandum addressed to Allen 
and Cohen and signed by Dyal dated February 19, 1944 (Complain- 
ant’s Exhibit 11), which is quoted as follows as it really is the entire 
basis for the contentions in this suit: 

THE LEROY DYAL CO., INC. 
SHIPPERS PoraTOES BroKERS 
99 Hudson Street 
New York 13, N. Y., February 19, 1944. 
Complainant’s 
Exhibit 11 
CHARLES R. ALLEN 
Charleston, S. C. 
and 
A. B. CoHEN, 
Fort Fairfield, Maine 

GENTLEMEN: In line with our recent telephone and wired exchanges with 
reference to your contract agreement entered into originally on January 26th, it is 
now definitely understood as follows: 
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That Charles R. Allen has sold to the A. B. Cohen Co. of Fort Fairfield, Maine, 
twenty cars of Certified Maine Katahdin seed potatoes at $3.60 per ewt. delivered 
on a 54¢ rate of freight for shipment during the month of March, 1944, potatoes 
to be furnished by Walter Christie as per Walter Christie’s contract to Charles 
R. Allen. 

It is understood that the A. B. Cohen Company is to furnish a deposit of $4,000. 
to Walter Christie which amount is to be returned to the A. B. Cohen Company on 
the basis of $200. per car as each car is shipped. Shipping instructions during 
the month of March are to be furnished to Walter Christie by the A. B. Cohen 
Company and payments for these potatoes are to be made to the Walter Christie 
Company by the A. B. Cohen Company. 

It is further understood that the A. B. Cohen Company has sold to Charles R. 
Allen of Charleston, S. C., ten cars of selected Main Cobbler seed potatoes graded 
Size A, and ten cars of selected Maine Bliss seed potatoes graded 114’’ minimum, 
both packed in 150-lb. bags, at $2.45 ewt. fob. Maine shipping point fob. acceptance 
final with Federal Inspection certificates to be furnished on each car as shipped. 

It is understood that these twenty cars are to be shipped with heater service 
furnished, with heater charges of $8.00 per car to be absorbed by Charles R. Allen. 

It is further understood that these cars will be shipped advise and that Cohen 
will draft on Allen for each car as shipped at Charleston, S. C. attaching com- 
mercial invoices and federal short form inspection certificate to each draft. The 
regular long form inspection certificate to be furnished later when received from 
the Department of Agriculture if this is desired by Allen. 

It is further understood and agreed that Allen is to pay Cohen’s drafts immedi- 
ately upon presentation and Allen is to absorb any exchange charges in connection 
with the collection of these drafts. The Payment of these drafts has been guar- 
anteed to the A. B. Cohen Co. by the LeRoy Dyal Co., Inc. and the LeRoy Dyal Co. 
Ine. has received a guarantee of payment of these same drafts from Charles 
R. Allen. 

With reference to shipping instructions to be furnished to the A. B. Cohen Co. 
by Charles R. Allen, Allen has already requested that one car of selected Cobblers 
be shipped immediately to Charles R. Allen, c/o Morris & Company, Pickens, South 
Carolina, SOU delivery, and one car of selected Bliss to be shipped immediately 
to Charles R. Allen, Charleston, S. C. If shipping instructions are not furnished 
by Allen on the remaining cars during the week of February 21 to February 26, 
Cohen is to ship the remaining cars to Charles R. Allen at Charleston, 8. C. on 
February 28th and 29th. 

It is understood that in selling the twenty cars of certified Katahdins to 
A. B. Cohen Company for the account of Charles R. Allen, the LeRoy Dyal Co., Inc. 
is to waive brokerage fees in connection with this transaction. 

In connection with the sale of ten cars of selected Cobblers and ten cars of 
selected Bliss sold to Charles R. Allen for the account of A. B. Cohen Co., it is 
understood that the A. B. Cohen Co. is to pay a brokerage fee of 5¢ per ewt. to 
LeRoy Dyal Co., Inc. All cars are to be loaded on the basis of 45,000 pounds. 

Very truly yours, 
THE Leroy Dyat Co., INc. 
THOMAS DYAL. 


The negotiations ended and were summarized in this written memo- 
randum. The prior negotiations are pertinent only to show the state 
of mind of the respective parties and certain of the subsequent letters 
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and wires throw additional light upon the matter. It will be seen 
not only that these parties were dealing at arm’s length but that each 
one of them seems to have known his business and been quite able to 
take care of himself and each one was cognizant of market fluctua- 
tions and advantages to be gained by compliance or cancellation. 
This should be kept thoroughly in mind as no one of the parties seems 
to have been misled or lulled into security by acts of the other, and 
each seems to have been thoroughly aware of what was constantly 
going on and what should or might be done. 

An examination of the contract (Complainant’s Exhibit 11 is here- 

inafter spoken of as the “contract”) shows that Cohen was to ship 
to Allen certain cars of Cobbler and Bliss potatoes “fob. Maine ship- 
ping point fob. acceptance final with Federal Inspection certificates 
to be furnished on each car as shipped.” It was further agreed that 
the cars were to be shipped with draft drawn on Allen for each car 
“attaching commercial invoices and federal short form inspection 
certificate to each draft.” The contract further gave shipping in- 
structions for certain of the cars and relative to the balance provided 
“Tf shipping instructions are not furnished by Allen on the remaining 
‘ars during the week of February 21 to February 26, Cohen is to 
ship the remaining cars to Charles R. Allen at Charleston, S. C., on 
February 28th and 29th.” The record shows that five of the cars 
were shipped on February 26, one car on February 27, and four cars 
on February 28, It also shows that the inspection certificates were 
dated: Three on February 23, two on February 24, two on February 
25, two on February 26, and one on February 27. It will thus be seen 
that six of the ten cars were shipped out prior to the earliest date 
(the contract called for shipments on February 28 and 29) and that 
all of the inspections were prior to the dates of actual shipment, 
varying from one day to three of actual shipment and to five days 
of the time specified in the contract. Allen refused to accept the 
vars and all ten were rejected. The market price had gone off and 
the cars were disposed of resulting in loss in the amount hereinabove 
set forth. 

It was shown in evidence and by the exhibits that Cohen made 
complaints that Allen was not giving shipping instructions, the com- 
plaint being made to the Department of Agriculture, and Allen had 
likewise complained that Cohen had failed to make a deposit of 
$4,000 (See contract, Exhibit 11). Under date of February 24, Allen 
wrote to the Department of Agriculture (the letter being addressed 
to Mr. Curry, Exhibit “P”) stating that he had given instructions to 
Dyal as to shipment and saying “I am definitely complying with the 
contract, and will not be forced into doing more. The inspection 
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certificates must be dated the date of the Bill of Lading, and there 
positively must not be any demurrage or charges accrued when cars 
are shipped.” This is important in showing that Allen was stand- 
ing strictly on his rights and demanding that inspection certificates 
be dated the same day as the bill of lading. It also appears that 
Cohen and Dyal both received this information since Cohen wired 
to the Department of Agriculture that “Allen will not accept cars 
loaded prior to 28th-29th, agrees to week extension on loading if 
necessary but states contract must otherwise be lived up to. You can 
be sure we will ship accordingly.” It thus appears quite clear that 
Allen was doggedly maintaining that the cars must be shipped strictly 
in accordance with the contract and that the inspection certificates 
must be dated the day of the bills of lading. 

Dyal takes the position that the variance in the dates of shipment 
and the inspection dates was so small as to be immaterial. He fur- 
ther claims that no harm was shown to have resulted and that Allen 
can hardly contend that the goods were spoiled since in February 
in Maine the weather was cold and as a matter of fact the cars needed 
heat so there was no danger of spoiling. He also claims that it is 
immaterial whether inspection certificates are dated a few days ahead 
of shipment. It is true no particular damage is shown, nor has there 
been an attempt to do so. It is in evidence that after the shipments 
had occurred and the cars were on the way, Allen agreed to take 
the cars provided there was a re-inspection at the expense of Dyal 
at an intermediate point, namely, Baltimore, Maryland. This offer 
was refused. Of course neither party was bound to offer or accept 
such proposal. It does show, however, that Allen was maintaining 
throughout that the federal inspection was material to him and from 
the foregoing excerpts from the contract and the correspondence, and 
always keeping in mind what has already been said relative to the full 
knowledge by all the parties of market conditions, of business custom 
and experience of the desire of all of the parties to protect themselves 
and of the demands for strict compliance, that Allen would require 
absolute and strict compliance with the terms of the contract, and 
Cohen knowing this stated that “You can be sure we will ship ac- 
cordingly.” (Exhibit “Q”, Wire Cohen to Curry February 26, 1944). 
The shipments were not made according to the contract or as demended 
by Allen. 

This would seem to be a hard case, where a hard contract was 
required to be lived up to strictly. But someone had to lose. The 
market changed on potatoes and they were disposed of at a loss 
to some one of the parties, and the sole question is who should bear 
this. If Cohen and Dyal had lived up to the contract and shipped 
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the potatoes strictly in accordance with the contract, Allen would 
not have the slightest ground on which to base a rejection and refusal 
to pay the money. If they had been lulled to sleep by Allen I would 
hold that he was not justified in requiring such strict compliance, 
but the record is replete with storm warnings. Dyal points out in 
argument that Allen early evinced a desire to be relieved of the 
contract. This undoubtedly seems to be true. From the record it is 
easy to deduce that he was not satisfied and would like to be relieved, 
but instead of misleading Dyal and Cohen, which he might have done 
by apparent acquiescence, he continued to warn them that he required 
strict compliance, and yet, in the face of that, they failed to comply. 
Someone has to lose and there must be a hardship somewhere in this 
case. The question is who is to bear such loss? I am of the opinion 
that in many instances a court must ameliorate the terms of hard 
contracts and sustain substantial compliance, but nevertheless, when 
one party continues to put the other on notice that he relies upon 
strict compliance and will require all of the terms to be carried out, 
I think that he is entitled to the support of the court. It is not shown 
that there was any fraud or any misinformation furnished in entering 
into this contract. Allen agreed to take the cars F. O. B. acceptance 
final. The rules and regulations promulgated under the authority 
of the Perishable Agricultural Commodities Act define the meaning 
of this. Regulation 8, Paragraph 13 says: “The term fob acceptance 
final shall be deemed to mean that the payor accepts the commodity 
cars at shipping point without recourse.” So that under this, Allen 
had to accept and pay for the cars if the contract was complied with 
and if the potatoes had been inspected and delivered in the carload 
lots and turned over to the railroad in Maine as agreed upon. Then 
he would be deemed to have accepted and he could not complain as 
to any deterioration or anything that happened after that. However, 
when the cars were delivered, the shipper was chargeable with carry- 
ing out the terms of the contract as to conditions precedent to 
delivery, and two points of these conditions, which were not only set 
out in the contract but were strictly specified in negotiations, were 
(1) shipments must be made on the 28th and 29th of February, and 
(2) the federal inspection certificates. Now it is true that the con- 
tract merely said: “Federal Inspection certificates to be furnished on 
each car shipped,” without directly specifying the matter of dates. 
The normal meaning of such a term would however seem to be that 
the inspection must be at the time the cars were loaded and turned 
over to the railroad for shipment and billed out. If the certificates 
showed that the inspection had been made several days before they 
would not reflect the condition of the goods on the day they were 





488 PERISHABLE AGRICULTURAL COMMODITIES ACT, 1930 6A.D, 
— F. Supp. — 


delivered to the railroad. This would seem to be the reasonable 
explanation of the terms but if they were not, then we turn to parol 
evidence for aid. In Allen’s letter (hereinabove quoted) it was stated 
by him “The inspection certificates must be dated the date of the Bill 
of Lading.” And later Dyal wire to Allen, when the dispute was at 
its height, March 4, 1944, (See Exhibit “A” attached to appellant’s 
answer), “It is understood inspection was to be furnished on the date 
of shipment.” 

For the foregoing reasons I am of the opinion that the comclusions 
and decision of the Agriculture Department must be reversed and 
judgment rendered for the appellant, Charles R. Allen. Appropriate 
Findings of Fact, Conclusions of Law and Order in conformity with 
this Opinion will be filed. 


FINDINGS OF FACT 


1. Appellee, The LeRoy Dyal Company, Inc., is a corporation whose 
address is 99 Hudson Street, New York 13, New York. 

2. Appellant, Charles R. Allen, is an individual whose address is 
16 Vendue Range, Charleston, South Carolina. During all of the 
period covered in the complaint, appellant was licensed under the act. 

3. On February 19, 1944, appellant entered into an oral contract 
whereby he agreed to purchase from A. B. Cohen Company, of Fort 
Fairfield, Maine, ten carloads of Selected Maine Cobbler seed potatoes 
graded size A, and ten carloads of Selected Maine Bliss seed potatoes 
grade 114 inch minimum, at $2.45 per ewt. f. 0. b. Maine shipping point, 
f. o. b. acceptance final with Federal inspection certificates to be fur- 
nished on each carload as shipped. Appellee, then acting as broker, 
executed and issued to the contracting parties a broker’s memorandum 
reciting in detail the terms and conditions of this oral contract. 

4, The contract provided that the Cohen Company would draw a 
draft for payment by appellant at Charleston of the price of each 
carload of the potatoes as shipped, attaching a commercial invoice and 
Federal short form inspection certificate to each draft, the drafts to be 
paid promptly upon presentation. Payment of the drafts by appel- 
lant was guaranteed by appellee to A. B. Cohen Company and appellant 
guaranteed repayment to appellee. 

5. Under the contract, one carload each of Cobbler and Bliss 
potatoes was to be shipped to appellant immediately after the date of 
the contract, which also provided that if shipping instructions were 
not given the Cohen Company by appellant during the week of Febru- 
ary 21 to February 26, 1944, all remaining carloads were to be shipped 
to appellant at Charleston, South Carolina, on February 28 and 29, 
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1944. Appellant later agreed to accept cars shipped after February 
29, but refused to accept cars shipped prior to February 28. 

6. A. B. Cohen Company shipped to appellant twenty-one cars of 
potatoes from shipping point in the State of Maine, including a 
wrecked carload and a replacement carload for the car that was 
wrecked in transit. The cars were loaded with the kind, quality and 
grade of potatoes called for in the contract. 

7. Nine carloads were accepted and paid for by appellant. The 
other eleven carloads were inspected and billed out by the Cohen 
Company as herein shown but were rejected by appellant: 


| 


| Date 
| inspected] 


Date 
billed 
out 


Date 
ear 
“rolled”’ | 


| 
} | 

NDT 18494._____- 5 
SFRD 4370_.__- | 
CN 207324_. 
I Shs Or ns Se Oe LS Ne me |. 
ie i) Seas | 
NWX 2045.___- 
IC 52115 
MDT 87420. ___- 
WADX 6344____ 
PFE 25317. _- 
SFRD 35247* 


| Feb. 2 Feb. 27 | Feb. 25 
| Feb. ‘ Feb. Feb. 4 
| Feb. 2% Feb. Feb. 28 
| Feb. ‘ _.do do 
| Feb. 25 |__.do do 
Feb. 26 do 
Feb. ‘ Feb. 
.-| Feb. 24 
| Feb. 2 


Rejected. 
Do. 
Do. 
Do 
Do. 
Do. 
Do. 
Do. 
Do. 
Do. 
Do. 


26 
28 


bd. 26 
de... 
do... 
do 

Mar. 


do__. 
et 
Mar. 8 








| 


*Replacement for car URTX 91172 wrecked in transit. 


8. Of these eleven carloads, six were billed out prior to February 
28, 1944, and the inspection certificates were dated prior to that date. 
Four were shipped on February 28 but the cates of the inspection 
certificates were from one to three days prior to the dates of the bills 
of lading. One car was shipped on March 8, 1944, to replace one of 
the cars that had been wrecked in transit. The findings of the Depart- 
ment of Agriculture as to this last-named car are not the subject of 
this appeal and only ten cars are in dispute. 

9. Appellant refused to remit to A. B. Cohen Company the amount 
of the drafts drawn on him for payment of the ten carloads of pota- 
toes in dispute in the total amount of $11,105. 

10. Upon demand, appellee as guarantor paid to A. B. Cohen Com- 
pany the amount of the drafts for the said ten cars of potatoes that 
were rejected by appellant, and, to minimize the loss, took over and 
sold the rejected carloads on the best terms possible. The total pro- 
ceeds on resale of the ten carloads was $5,156.98. The net loss to 
appellee was $5,948.02, plus $40, the cost of eight Federal inspections, 
or a total of $5,988.02. A. B. Cohen Company authorized appellee to 
proceed with reparation proceedings under the act. 

11. Appellee filed a complaint with the Secretary of Agriculture 
on May 18, 1944, which was within nine months after the cause of 
action accrued. 
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CONCLUSIONS OF LAW 


1. The subject matter of this cause and the parties are all within 
the jurisdiction of the court. 

2. The parties entered into a valid and binding contract by which 
each was bound to carry out and perform certain provisions in regard 
to the shipment and delivery of the potatoes described in the Findings 
of Fact, and the A. B. Cohen Company failed to carry out shipping 
directions in that the inspection certificates as to all ten cars in dispute 
were not made and dated at the proper time as required by the contract, 
and six of the ten cars were shipped in advance of the dates specified 
in the said contract. 

3. The LeRoy Dyal Company, Inc., was subrogated to all the rights 
of A. B. Cohen Company and as the guarantor of the same was respon- 
sible for any defaults made by the Cohen Company, and the failure 
of the Cohen Company to perform, as above set forth, will preclude 
The Dyal Company from recovering against the appellant, Charles 
R. Allen. 

4. The decision of the Secretary of Agriculture should be reversed, 
the judgment and order cancelled, and the cause dismissed. 


ORDER 


In accordance with the Opinion, Findings of Fact, and Conclusions 
of Law in this cause, it is 

ORDERED that the decision and order of the Secretary of Agri- 
culture be and the same is hereby reversed, and the appellant, Charles 
R. Allen, is dismissed from liability in this cause. 


THE LeRoy Dyat Company, Ino. v. CHARLES R. ‘ALLEN, 161 F. 2d 152.* Decided 
April 15, 1947. 


UNITED STATES CIRCUIT COURT OF APPEALS—FOURTH CIRCUIT 
Civil Action No. 5578 


Contracts—Immaterial Breach by Seller Not Justifying Rejection by Buyer— 
Discussion of Question When Time Is Essence of Contract 


Breaches of contract by shipper, consisting of making shipments a day or two 
earlier than provided for in the contract, time not being found of the 
essence, and furnishing inspection certificates dated from one to three days 
prior to the date of shipment, were not of such importance and materiality 
as to justify buyer in repudiating agreement and rejecting shipment.** 


*Decision of the District Court of the United States for the Eastern District of South 
Carolina, at Charleston, — F. Supp. —, 6 A. D. 482, ante, reversing Secretary’s decision, 
is reversed herein, and Secretary’s decision, 4 A. D. 476, 5 A. D. 214, is sustained.—Ed. 

**Reference to other points involved in this case will be found in Index-Digest in this 
issue of Agriculture Decisions.—Ed. 
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Meaning of Term “F. O. B. Acceptance Final” 


Buyer under “f. o. b. acceptance final” contract has no right of rejection and has 
no right to recover damages for a change in the condition of the produce 
during transit, if the change was due to the fact that the produce was not 
shipped in suitable shipping condition ; but a buyer under this form of contract 
may recover from the seller for damages caused by the latter’s failure to 
comply with the contract as to the character of the goods, the time of 
shipment or other material provision of the agreement.** 


Before Parker, Sorer and Dosig, Circuit Judges 


Thomas H. Middleton (Hill, Rivkins & Middleton on brief) for 
Appellant, and Huger Sinkler for Appellee. 


Soper, Circuit Judge: 

By this appeal the LeRoy Dyal Company, Inc., seeks approval of a 
reparation order issued by the Secretary of Agriculture on March 25, 
1946, under the Perishable Agricultural Commodities Act, 7 U.S.C. A. 
§ 499 (a) et seq., whereby Charles R. Allen, the appellee, was directed 
to pay to Dyal the sum of $5988.02 with interest, for damages caused 
by the breach of a contract for the sale of potatoes. The Secretary’s 
order was reversed by the judgment of the District Court in proceed- 
ings taken under Section 7 (c) of the statute, 7 U. S. C. A. § 499 (g) 
(c). This section provides that such a suit in the District Court shall 
be a trial de novo and shall proceed in all respects as a civil suit for 
damages except that the findings of fact and orders of the Secretary 
shall be prima facie evidence of the facts therein stated. The case 
was submitted to the District Judge upon the proceedings, and testi- 
mony taken in the trial before the Secretary. 

There is no dispute as to the facts. As shown by a memorandum 
issued on February 19, 1944, by Dyal, the broker who arranged the 
sale, twenty cars of potatoes were sold by A. P. Cohen Company of 
Fort Fairfield, Maine, to Charles R. Allen of Charleston, South Caro- 
lina, “at $2.45 ewt. fob Maine Shipping point, fob acceptance final 
with Federal Inspection certificates to be furnished on each car as 
shipped.” The cars were to be shipped with heater service paid for 
by Allen, and Cohen was to draft on Allen at Charleston for each 
car as shipped, attaching invoices and federal inspection certificates 
to each draft. The Dyal Company guaranteed the payment of the 
drafts. Shipping directions for the immediate shipment of two cars 
were given, and these cars were shipped and paid for. It was agreed 
that if Allen did not furnish shipping directions on the remaining 


**Reference to other points involved in this case will be found in Index-Digest in this 
issue of Agriculture Decisions.—Ed. 
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vars between February 21 and February 26, Cohen was to ship them 
to Allen at Charleston on February 28 and 29. Allen furnished no 
shipping directions for the remaining eighteen cars. Eight cars were 
shipped between February 29 and March 2, and these were accepted 
and paid for. 

The controversy relaics to the remaining ten cars which Allen re- 
fused to accept and Dyal sold to minimize the loss. He was obliged 
to sell them below the contract price since the market had fallen. He 
paid the drafts in full and filed claim under the statute with the Sec- 
retary of Agriculture for the difference, which is the basis of this 
suit. Neither the amount of the loss nor the right of Dyal to sue for 
it in place and stead of Cohen is disputed. 

The potatoes loaded in the ten cars in suit and subsequently sold by 
Dyal were of the kind, quality and grade called for in the contract. 
But even before the goods were shipped, Allen repented of the con- 
tract, asked to be relieved therefrom, and employed a lawyer to repre- 
sent him. He was moved to take this action because the market for 
potatoes had fallen. He based his right to reject the shipments on the 
ground that Cohen had broken the contract in two respects which 
related to the dates of the inspection certificates accompanying the 
drafts and the dates when the ten cars were shipped. He contended 
that by these breaches of the contract he was released from all obliga- 
tion to accept the shipments. He offered no evidence, however, to show 
that he was injured in any way by Cohen’s departures from the precise 
terms of the contract. The District Judge pointed out that no partic- 
ular damage had been shown and no attempt had been made to do so. 
He thought it was a hard case but since the market had changed and 
some had to lose, he concluded that the loss should be borne by 
the party who had failed to comply strictly with the contract terms. 

The nature and extent of the so-called breaches are shown by the 
following particulars in regard to the shipment of the ten cars. The 
contract called for the shipment of these cars on February 28 and 29, 
since Allen had given no shipping directions for them. These cars 
were shipped on February 26 and 27, and on this account Allen rejected 
them. Four of these cars were rejected for the additional reason that 
the inspection certificates as to them were dated from one to three 
days prior to the date of shipment. Four other cars, which were 
shipped on February 28 or 29, were rejected solely for like variation 
between the dates of the inspection certificates and the dates of ship- 
ment. Allen contends, and the District Judge held, that the require- 
ment of the contract that the inspection certificates be furnished “on 
each car as shipped” means that the inspection must be made on the 
day of shipment and that strict performance is important because the 
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buyer needs to be assured of the condition of the goods on the day of 
shipment when he pays the draft, especially as his right to reject ship- 
ment is severely limited by the contract terms defined in the statutory 


regulations to which we shall later refer. 
We are not convinced that this is the proper interpretation of the 
contract. It is susceptible of the meaning that the certificates should 


be forwarded as the cars were shipped and that the inspection should 
be made within a reasonable time prior to shipment so as to show the 
true condition of the goods when shipped. What a reasonable time 
would be would naturally vary with the circumstances. In the case of 
potatoes shipped in winter time in heated cars, it would not seen to 
be of prime importance that the inspection be contemporaneous with 
the shipment. In any event, it was of no practical importance in this 
“ase since the goods arrived in good condition. For like reasons it was 
of no practical significance that some of the cars left the shipping 
point a day or two before the contract dates. Allen was in no way 
disadvantaged or injured by either fact. 

The legal significance of these departures from the strict terms of 
the contract must be determined by considering the general law of 
sales and the provisions of the federal statute and the regulations is- 
sued thereunder. The buyer contends that we should apply the strict 
rule that in executory contracts of sale, time is of the essence in an ac- 
tion at law; and since the seller did not conform to the time specified 
in the contract either as to the inspection or shipment of the goods, the 
buyer was justified in refusing to accept them. The strict view, that a 
statement in a contract descriptive of the subject matter or of some 
material incident, such as the time or place of shipment, is ordinarily 
to be regarded as a condition precedent upon non-performance of 
which the party aggrieved may repudiate the agreement, is taken in 
such cases as Norrington v. Wright, 115 U.S. 188; Filley v. Pope, 115 
U.S. 213; Phillips and Colby Construction Co. v. Seymour, 91 U.S. 
646; Cleveland Rolling Mill v. Rhodes, 121 U. S. 254; Oshinsky v. 
Lorraine Mfg. Co., 2 Cir., 187 Fed. 120; General Electric Co. v. Chat- 
tanooga Coal & I. Corp., 6 Cir., 241 Fed. 38; Connell Bros. Co. v. H. 
Diederichsen & Co., 9 Cir., 213 Fed. 737; National Bank of Commerce 
v. Lamborn, 4 Cir., 2 F. 2d 23; Salmon v. Boykin, 66 Md. 541; Avons v. 
Cummings, Me., 78 Atl. Rep. 98. However, according to Williston on 
Sales, Vol. 2 § 453d and Williston on Contracts, Vol. 3.8 847, the rule 
in equity is different and the absorption of equitable principles has 
modified the severity of the rule even without the aid of statute in ac- 
tions at law. Farris v. Ferguson, 146 Tenn. 498; P. J. Carlin Const. 
Co. v. Guerini Stone Co., 1 Cir., 241 Fed. 545, 551; New Jersey Co. v. 
Nathaniel Wise Co., 105 N. Y. 8. 231; Colonial Sugars Co. v. Durand, 
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7 Cir., 286 F. 499; Bonney v. Blaisdell, 105 Me. 121; Strother v. Miller, 
Ky., 124 S. W. 358. Thus in Farris v. Ferguson, 146 Tenn. 498, 504, 
it was said: 

“« * * * it will be noted that the growing tendency has been to 
modify the harsh and often inequitable rule of the common law, and 
the courts now determine each case upon its own peculiar facts, the 
question as to whether time is of the essence of the contract being one 
of construction controlled by the intention of the parties, and the 
courts, in the absence of an express stipulation making time as of the 
essence, are not disposed to so treat it unless the surrounding circum- 
stances make it apparent that the parties intended that it should be 
ineffectual unless performed within the time stated.” 

In New Jersey Co. v. Nathaniel Wise Co., 105 N. Y. S. 231, 233, it 
was said: 

“The rule that time is to be regarded as of the essence was originally 
designed to carry out the presumed intention of the parties. When 
it is clear that the application of this rule would be contrary to the 
intention of the parties, the reason for the application of the rule no 
longer exists, and the rule itself is inoperative. “The adoption of a 
reasonable construction, which gives effect to the original intention 
of the parties, is more in harmony with the spirit and reason of the 
general rule than is adherence to a narrow and literal interpretation, 
which does not effectuate such intention.” 

This amelioration of the strict rule brings the law of sales in closer 
harmony with the law of contracts generally where it is established 
that if a contract calls for a number of performances on both sides, 
and there is no clear intention as to what shall happen if default is 
made in a prior performance of slight importance, it does not follow 
that subsequent performance by the other party is excused. The de- 
cision depends upon the importance and materiality of the prior de- 
fault, and the materiality of the failure should be determined by as- 
certaining whether it would be more just to free the injured person 
or to require him to perform his promise giving him, in either event, 
a right of action for any damages he may have suffered. See Willis- 
ton on Contracts, §§829, 841-848; Restatement of Contracts, §§269, 
274, 275 Comment a, 276, Jacob and Youngs, Inc. v. Edw. Kent, 230 
N. Y. 239. The circumstances of the pending case clearly bring it 
within the ambit of this just and equitable view. The slight variation 
in the inspection and shipment dates was totally immaterial to the 
interests of the buyer. The condition of the goods was above criti- 
cism when they were placed in the cars, and when they were subse- 
quently received and again inspected in Baltimore where the broker 
was obliged to take charge of them because of the buyer’s rejection. 
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The buyer indeed was not influenced by the fear that either circum- 
stance would cause him loss; his sole concern was to find some legal 
basis to free him from his contract obligation. It may be added that 
although the agreement to furnish inspection certificates for the cars 
as shipped was of material importance to the buyer, it was neverthe- 
less merely collateral to the main object of the contract; and the rule 
is that in such situation the surrounding circumstances furnished the 
guide to the court in determining whether the failure to perform it 
at a fixed time relieves the other contracting party from his contract 
obligation. Williston on Sales, §453d; Meier Dental Mfg. Co. v. 
Smith, 8 Cir., 237 Fed. 563; Ady v. Jenkins, 133 Md. 36. 

It is notable, moreover, that the default charged against the shipper 
is not that the shipment was too late, which is the usual defense when 
the rule that time is of the essence is invoked, but that the shipment 
was too early, a circumstance which in a declining market would 
serve to help rather than to injure the buyer. The pending case in 
many respects resembles that before this court in Forsyth Furniture 
Lines v. Druckman, 4 Cir., 8 F. 2d 212, in which it was held that a 
contract for the sele of furniture to be shipped at the rate of one 
carload per week was not broken by the shipment of a carload ahead 
of time, where the buyer sustained only a trifling loss which was 
capable of precise determination. After reviewing certain cases in 
which it was held that time was of the essence in a mercantile con- 
tract, the court held that the buyer was not excused from accepting 
the goods by the seller’s departure from the literal terms of the con- 
tract. Basing its conclusion on the inherent justice of the seller’s 
position, the court said : 

“* #* * Certainly, no such intentional disregard of the terms of 
the contract is here established as would justify the court in directing 
on that ground a verdict for the buyer. All the testimony suggests 
that the seller, in view of the abundant signs of an approaching col- 
lapse in the furniture market, was nervously anxious not to be held 
in default because the furniture was not shipped as fast as might 
be required by a literal interpretation of the contract. * * * The 
consequences of the breach alleged against the seller are separable and 
independent of the principal provisions and purposes of the contract. 
They are all trifling in themselves. They are capable of certain and 
definite ascertainment in money. The buyer is so situated that he 
has in his own hands the means of absolutely protecting himself 
against any loss or inconvenience resulting from the alleged depar- 
ture from the terms of the contract. Under such a combination of 
circumstances he cannot be permitted to escape from his obligation 
merely because the other party, in consequence of a misunderstanding, 


747704—4171——__7 
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committed what is possibly a trifling breach of one of the terms, when 
for it complete and accurately determined compensation can be made.” 

This examination of the principles of law pertinent to the instant 
case makes it clear that even if the buyer had suffered damages from 
the seller’s failure to observe the precise dates of inspection and 
shipment, the buyer would have been obliged to accept the goods under 
his contract f. o. b. acceptance fina] and seek recovery of his damages 
from the seller. In the situation which actually prevailed, however, 
no damages whatsoever occurred. There was indeed not merely sub- 
stantial performance of all the terms of the agreement but the depar- 
tures therefrom were so insignficant as to come within the principle 
de minimis non curat lex. The seller, under the authorities cited, 
was therefore entitled to recover the full contract price. 

We do not find that these conclusions should be modified when we 
come to consider the bearing upon the controversy of the Perishable 
Agricultural Commodities Act. That statute, as its legislative his- 
tory shows, was passed primarily to eliminate unfair practices in 
the marketing of perishable agricultural commodities in interstate 
commerce in the case of a declining market by making it difficult for 
unscrupulous persons to take advantage of shippers by wrongful rejec- 
tion of the goods upon arrival at a point where it is expensive and 
impracticable for the shipper to enforce his legal rights. (See the 
report of the Senate Committee on Agriculture and Forestry accom- 
panying Senate Bill 108, 71 Congress, and filed May 3, 1929, Senate 
Report No. 6, and the debates on the Bill in the House of Represent- 
atives, 72 Cong. Rec. Part 8, pages 8537, 8538, 8540, 8544, 8545, 8547). 

To this end the statute defines and prohibits unfair conduct on 
the part of commission merchants, dealers and brokers and requires 
them to secure licenses to be issued by the Secretary of Agriculture 
authorizing them to carry on their business. Such a person found 
guilty of unfair conduct is declared to be liable in damages to the 
injured party, and such liability is made enforceable by complaint 
to the Secretary or by suit in any court of competent jurisdiction; 
but it is provided that this section shall not in any way alter or 
abridge the remedies now existing at common law or by statute, and 
that the provisions of the federal statute are in addition to such 
remedies. Provision is made for the filing of complaints with the 
Secretary, for notice to the accused, hearings before an examiner, 
determinations by the Secretary of the amount of damages, if any, 
and the passage of a reparation order directing the offender to pay 
to the complainant the amount of the damages suffered. There is 
provision for the enforcement of a reparation order and also for an 
appeal therefrom by the party adversely affected, in either case by 
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suit in a federal or state court wherein, as we have seen, the case is 
tried de novo. The Act also provides for the suspension or revocation 
of licenses by the Secretary, the keeping of correct accounts by the 
licensees, the enforcement of penalties by the Attorney General, the 
investigation of complaints, the inspection of perishable commodities 
and the issuance of rules and regulations by the Secretary to carry 
out the terms of the statute. 

These provisions were obviously designed to achieve the end in 
view by affording convenient hearings and permitting determination 
of complaints, and by subjecting persons in the business of market- 
ing perishable commodities to governmental inspection and control. 
The general purpose of the Act is described in the departmental in- 
terpretation thereof accompanying the regulations issued by the 
Department of Agriculture in the following terms: 


“The purpose of the Perishable Agricultural Commodities Act is 
to suppress unfair and fraudulent practices in the marketing of fresh 
fruits and fresh vegetables, whether frozen or packed in ice, and in- 
cluding cherries in brine, in interstate or foreign commerce. There- 
fore, all of its provisions will be so construed as to make them most 
effective to this end. It seeks to accomplish this by (1) requiring 
that commission merchants, dealers, and brokers subject to the act 
obtain from the War Food Administrator a license for which they 
must pay an annual fee of $10; (2) requiring that licensees keep such 
accounts and records as will show fully and correctly all transactions; 
(3) prohibiting fraudulent accounting, unjustifiable rejections or fail- 
ures to deliver, and misbranding and other misrepresentations; and 
(4) authorizing the investigation of complaints, the issuance of rep- 
aration orders, the publication of facts concerning violations and 
the suspension or revocation of licenses.” 


While additional protection and additional remedies are thus pro- 
vided to shippers of perishable commodities, the statute was not in- 
tended to repeal the law of sales or to destroy the rights and liabilities 
of the contracting parties thereunder. See A. J. Conroy, Ine. v. 
Weyl-Tuckerman & Co., D. C. Calif., 39 F. Supp. 784; Pasco Co. 
Peach Corp. v. J. F. Solley Corp., 4 Cir., 146 F. 2d 888. It is true 
that the regulations promulgated by the Secretary enumerate certain, 
trade terms and declare that they shall be given certain defined mean- 
ings when used in a contract of sale. For example, Section 46.24 of 
the Regulations includes the following paragraphs: 

“(i) ‘F.o. b” * * * means that the produce quoted or sold is 
to be placed free on board the boat, car, or other agency of the through 
land transportation at shipping point, in suitable shipping condi- 
tion * * * and that the buyer assumes all risk of damage and delay 
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in transit not caused by the shipper, irrespective of how the ship- 
ment is billed. The buyer shall have the right of inspection at desti- 
nation before the goods are paid for, but only for the purpose of 
determining that the produce shipped complied with the terms of 
the contract or order at time of shipment, subject to the provisions 
covering suitable shipping condition. Such right of inspection shall 
not convey or imply any right of rejection by the buyer because of 
any loss, damage, deterioration, or change which has occurred in 


transit. 
ke * * * ® * 


“(1) ‘F. o. b. acceptance’ means the same as ‘f. o. b.’ except that 
the buyer assumes full responsibility for the goods at shipping point 
and has no right of rejection on arrival, nor has he any recourse 
against the shipper because of any change in condition of the pro- 
duce in transit, unless the produce when shipped was not in suitable 
shipping condition * * *. The buyer’s remedy under this method 
of purchase is by recovery of damages from the shipper and not by 
rejection of the shipment. 

“(m) ‘F. o. b. acceptance final’ means that the buyer accepts the 
produce f. o. b. cars at shipping point without recourse.” 

The phrase “f. 0. b. acceptance final” is found in the contract in 
suit, and it is therefore important to ascertain its meaning; for while 
the statute does not purport to change the substantive law of sales, 
it is obvious that the rights of the parties must be governed by the 
terms of the contract. On its face the phrase does not purport to 
enlarge the right of a buyer of perishable commodities in the rejec- 
tion of the goods but rather restricts his privileges in this direction. | 
The defendant seems to concede the truth of this observation. His 
position is that if the seller in a contract which contains this phrase 
delivers according to the contract, or if the buyer accepts delivery, 
the buyer has absolutely no recourse against the seller except for 
fraud. Hence the defendant says that it was of the utmost importance 
to him that the seller meticulously comply with the terms of his con- 
tract since this document was his only protection. By this line of 
reasoning the defendant asks the court to lay aside the law of sub- 
stantial compliance with contracts and to apply the strictest and most 
technical construction possible to the contract in suit in regard both 
to the dates of the inspection and the dates of shipment of the com- 
modities. 

This position is not tenable and it does not accord with the con- 
struction placed upon the phrase “f. 0. b. acceptance final” by the 
decisions of the Department of Agriculture. It is of course true 
that if a seller delivers produce in strict accordance with the terms 
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of the contract, the buyer has no defenses; but it is not correct to say 
that if a buyer accepts delivery of a shipment “f. o. b. acceptance final” 
he has no remedy against the shipper whatsoever except in cases of 
fraud. It may be conceded that the declaration in paragraph (m) 
of Section 46.24 that the buyer accepts the produce without recourse, 
taken by itself, seems to leave him without any right of recovery; 
but this paragraph must be read in connection with the definitions 
set out in paragraphs (i) and (1) above quoted. When this is done 
it becomes apparent that the buyer surrenders his right of rejection 
under either the (1) or the (m) form of contract, but. that the buyer 
under the (1) form of contract is entitled to recover damages for a 
change in the condition of the produce during transit, if the change 
was due to the fact that the produce was not shipped in suitable 
shipping condition, whereas the buyer under the (m) form of con- 
tract does not have a right of recovery for such damages. In other 
words, the buyer’s right to recovery is more restricted under para- 
graph (m) than under paragraph (1). Nevertheless the buyer under 
either form of contract may recover from the seller for damages 
‘caused by the latter’s failure to comply with the contract as to the 
character of the goods, the time of shipment or other material pro- 
vision of the agreement. 

This interpretation has been placed upon the phrase by rulings 
of the Department of Agriculture in cases adjudicated under the 
statute. In Nick Argondelis v. Senter Bros., Inc., May 15, 1945, 4 
Agriculture Decisions 420, the Department considered the defenses 
of a buyer who had rejected a carload of strawberries on the grounds 
that the number of the car and the date of shipment different from 
those specified in a contract f. o. b. acceptance final. 

The Secretary held that neither circumstance constituted a good 
defense, pointing out that even if the time of shipment was of the 
essence of the contract, shipment of the car one day late wasa 
sufficient compliance, and also that the goods shipped were those in- 
tended for the buyer even though not contained in the car specified 
in the broker’s memorandum, and that the goods were of the quality 
called for by the contract. In the course of his opinion the Secretary 
said: (4 A. D. 424) 

“* * * Tt is needless, however, to further discuss the points 
raised since the contract of sale was on an f. o. b. acceptance final 
basis. ‘This term as understood in the trade meant that respondent 
had no right of rejection and was without recourse for any change 
in quality or condition during transit. If other specifications stated 
in the contract, such as grade or quality at shipping point, or time of 
shipment, were breached, the respondent would be entitled to re- 
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cover for losses shown to have been sustained. D. B. Brunt & Co., 
Ine. v. 8. Goldsamt, Inc., 1 A. D. 605. Here the respondent rejected 
the shipment in violation of the contract.” 

See also LZ. Gillarde Co. v. Ritter Co. et al., July 16, 1945, 4 A. D. 
594; L. Gillarde Co. v. Joseph Martinelli & Co., July 3, 1946, 5 A. D. 
555, and the decision in the pending case, March 25, 1946, 5 A. D. 214. 

We see no occasion to depart from this construction of the regu- 
lation by the issuing authority. It complies with the spirit and serves 
the purpose of the Act to prevent or at least to minimize the unrea- 
sonable rejection of perishable commodities without interfering with 
the general rights of the parties to sales contracts which have been 
so carefully worked out in the decisions of the courts and in the uni- 
form sales acts so widely adopted in the states of the union. Certainly 
the use of the restrictive phrase in the contract under consideration 
adds no strength to the buyer’s defense. We have no hesitation 
in rejecting the buyer’s argument that we should give a strained 
interpretation to the contract so as to impose upon the shipper the 
strictest compliance with the terms as to shipment without regard to 
the justice of the situation and the realities of the business world. To 
do so in the pending case would serve only to distort the law for the 
benefit of one whose unreasonable rejection of the commodities was 
the very sort of conduct that the statute was designed to prevent. 

It is clear when the facts of the instant case are considered in the 
light of the law of sales and the provisions of the Perishable Agri- 
cultural Commodities Act and the regulations issued thereunder that 
the seller committed no material breach of the contract either as to 
the time of the inspection or the time of the shipment of the goods, 
and that the buyer suffered no damages of any kind since the goods 
when shipped and when resold after the buyer’s rejection were of the 
kind and quality specified in the contract. The judgment of the Dis- 
trict Court will therefore be reversed and the case remanded to the 
District Court for further proceedings in accordance with this 
opinion. 
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INDEX-DIGEST OF AGRICULTURE DECISIONS 


May 1947 


AGRICULTURAL MARKETING AGREEMENT ACT OF 1937 


DISMISSAL 


Failure to Appear at Hearing 


Since neither the petitioner nor a representative appeared 


at the hearing, upon recommendation of the presiding 
officer, the petition is dismissed with prejudice 


Petition for relief under Order No. 66 
Due Process or Law 
Proration of commodity on basis of season average parity and 
prices not violative of 


EVIDENCE 


Introduction of, by grower of oranges questioning Secretary’s 
authority to approve regulations of alleged price returns to 
growers In excess of parity 

Justiciable Controversy 

Had the petitioner questioned solely the methods of com- 


puting parity prices or the failure to compute parity 
separately for different varieties of oranges, i* is doubtful 
whether these matters would be the subject of judicial 
inquiry; however, since the gist of the petition questions 
the Secretary’s statutory authority to approve or permit 
regulations of alleged price returns to growers in excess 
of parity, it is apparent after such decisions as Stark v. 
Wickard, 321 U. S. 288 and Estop v. United States, 327 
U. S. 114, that the courts would recognize a justiciable 
controversy here of which they would take jurisdiction 
if this proceeding were not required to be availed of first; 
hence respondent’s objection to the introduction of any 
evidence upon this issue at the hearing cannot be sus- 


ForMeER DEcIsIoNs APPLIED 
Stark v. Wickard, 321 U.S. 288 and Estop v. United States, 327 


JUSTICIABLE CONTROVERSY 
Standing of grower of oranges to seek court review of Secretary’s 
WN Cr 6 an a RO EL oe ee ee 


OrvER No. 


66 (California or Arizona Oranges) 


Season Average Parity and Prices ~ 
Validity of Maintenance of, Under Section 2 (2) (6) of Act 


Although Section 2 (2) (6) of the act does not authorize 
any action which would maintain prices above 
parity, the petitioner’s contention that whenever 
parity is reached at any particular moment during 
a season, the order or the regulations thereunder 
must be automatically suspended, is untenable, 
since the statutory powers are not exceeded nor is 
the statutory discretion arbitrarily used when the 
administrative pricing measures are considered to 
be season average price and season average parity - 


A. D. No. 
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AGRICULTURAL MARKETING AGREEMENT ACT OF 1937—Continued 


Orver No. 66—Continued 
Season Average Parity and Prices—Continued 
Validity of Proration of Commodity on Basis of— 
There can be no deprivation of due process of law 
merely because season average parity and season 
average prices are used administratively in the 
carrying on of the program of handling of oranges 
grown in the State of California or in the State of 
Arizona, in absence of statutory violation or action 
in excess of statutory authority 
Validity of— 

Upon consideration of the merits of the allegations of the 
invalidity of Order No. 66, issued under the act, regulat- 
ing the handling of oranges grown in the State of Cali- 
fornia or the State of Arizona, the relief requested by 
petitioner is denied and its petition is dismissed 

Season AVERAGE Parity AND PRICES 
Proration of commodity on basis of, not violative of due 
process clause of the fifth amendment of the Federal 
Constitution 
Validity of maintenance of, under section 2 (2) (6) of act 
Validity of proration of commodity on basis of 
Section 2 (2) (6) or Act 
Validity of maintenance of season average parity and prices 


A.D.No. Page 


COMMODITY EXCHANGE ACT 


EFrFEecTIVE DatE oF SANCTIONS 
Postponement of 
The effective date of sanctions ordered against D. F. R. 
and D. F. R. and Company is postponed until further 
order in connection with the petitions to reconsider the 
order of April 28, 1947, which order shall remain un- 
changed as to the other respondents___.________---_-- 1482 
The effective date of sanctions ordered against P. R. O. 
and L. J. R. is postponed until further order in connec- 
tion with the petitions to reconsider the order of April 28, 
1947, which order shall remain unchanged, excepting the 
stay order issued by the Circuit Court of Appeals for 
the Seventh Circuit 
Notice oF Stay 


Order of— 
Notice of stay and suspension of order entered on April 28, 


1947, is given on behalf of the Secretary of Agriculture 
and the Judicial Officer, pursuant to the Direction of the 
United States Circuit Court of Appeals for the Seventh 
Circuit contained in its order of May 8, 1947, in a suit 
instituted on the petition of General Foods Corporation. 1484 
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COMMODITY EXCHANGE ACT—Continued 






Notice or Stay—ContTINUED 
Order of—Continued A.D.No. Page 
Notice of stay and suspension of order entered on April 28, 
1947, is given on behalf of the Secretary of Agriculture 
and the Judicial Officer, pursuant to the Direction of the 
United States Circuit Court of Appeals for the Seventh 
Circuit contained in its order of May 9, 1947, on petition 
of C. W. M.. .- Sik icing pee de oom ak oop cance cs ofa 

















PACKERS AND STOCKYARDS ACT, 1921 







(Administrative Procedure Act) 





ADMINISTRATIVE PROCEDURE AcT 





Effective date of order under section 4 (c) of_________- 1486 424 
Order made effective in less than 30 days in accordance with 
section 4 (c) of sad eee itera Rane ee ee 1487 426 







EFFECTIVE DATE OF ORDER 
Order made effective in less than 30 days in accordance with 
section 4 (c) of Administrative Procedure Act_____ 1486: 424;1487 426, 
Section 4 (c) of Administrative Procedure Act 
Where it appears that the facts justify, the order may 
become effective in less than the usual 30-day period 
provided by section 4 (ce) of the Administrative Pro- 
cedure Act_.----- seat Ga dna = ae Sis a ae ae 1486 418 
RaTEs AND CHARGES 
Extension of 
Respondent’s request for an extension of its present rates 
and charges for a period of one year, granted, subject to 
conditions stated herein and, on the basis of the facts in 
this proceeding, the order made effective in less than 30 
days, in accordance with section 4 (ce) of the Administra- 
tive: Trotman B6e.. 2 on. on bce a Saea ee aaw— 5482 “op 
Publication and Filing of Supplement to Existing Tariff 
On the basis of the evidence received at the oral hearing in 
this proceeding and the arguments presented in connec- 
tion herewith, respondent is directed to publish and file 
a supplement to its existing tariff containg the schedule 
of dealer charges prescribed in the order, to become 
effective on May 19, 1947_..........._..--- era eee 1486 418 





























PACKERS AND STOCKYARDS ACT, 1921 










RaTEs AND CHARGES 
Continuation of Temporary Rates and Charges 
Respondents’ request for an extension of its present 
temporary rates and charges for a period of six months, 
granted, with the requirement that respondents shall 
contine to file semi-annual reports___..._....-------- 1488 427 
Request for an Extension of, Granted 
Respondent’s request for an extension of its present 


temporary rates and charges:for a period of one year 
MUMMIES 05S calinru sin Ue deen ea ae ee 1489 428 
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ACCOMMODATION Party A. D. No. 
Liability of, to holder of its check for value 
ANSWER 
Effect of failure to answer complaint 
Effect of failure to file, to disciplinary complaint___-_~------- 
Effect of respondent’s failure to answer complaint for repara- 


BILits AND NotEs 
Continued liability of drawer of check 
Definition of the word ‘‘check” 
Effect of stopping payment by drawer of check_..-__-._----- 
Liability of Accommodation Party to Holder of its Check for 
Value 
Where complainant sold a carload of peaches to A who 
diverted them to L and L accepted and sold the peaches 
but stopped payment on its check delivered to complain- 
ant claiming it was issued as an accommodation to A and 
that there was no consideration for the check, it is held: 
(1) complainant’s surrender of its property on accept- 
ance of L’s check constituted consideration for the is- 
suance thereof, and (2) complainant became a holder for 
value and in accordance with Section 29 of the Uniform 
Negotiable Instruments Act, L’s liability thereon con- 
tinued even though complainant knew at the time it 


accepted the check that L was an accommodation party. 1496 455 


CHECK 
Definition of word 1496 458 


Burden of Proof as to Conformity of Bulk with Sample 

While the mere exhibition of a sample by the seller and its 
examination by the buyer does not amount to a sale by 
sample, the exhibition of a sample may amount to a sale 
by sample if, from all the facts and circumstances of the 
sale, it can be presumed that an understanding existed 
between the parties that the bulk was to correspond 
with the sample 

Where the buyer of goods sold by sample refuses to accept 
them because they do not conform to the sample, the 
burden is on the seller, in an action to recover the pur- 
chase price, to prove conformity of the goods to the 

444 
Time of Shipment 

Contracts providing for shipment as soon as possible inter- 
preted by reference to regulations to mean that ship- 
ment may be made within 12 days from date of agree- 
ment. 

Under contract to ship ‘‘this week,’’ produce must be 
shipped within the week or buyer may refuse to accept 
delivery without incu ring liability. 
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Contract OF PurcHASE AND SaLeE—Continued 
Time of Shipment—Continued A.D.No. Page 
“F. O. B. Montreal government shipping point inspection 
final’ used in a contract providing for a delivered sale, 
is not equivalent to ‘‘F. O. B. shipping point acceptance 
final’ and where shipment is not made within the speci- 
fied time, purchaser may refuse to accept delivery 
CouNTERCLAIM 
Failure to establish proof of damages in 
Custom AND USAGE 
Usage in trade as to meaning of terms_____-__..------------ 1498 
DAMAGES 
Failure to establish proof of, in counterclaim 
POR IM. i nha algicns outs cena ot cota awa ete 
DEFAULT 
Admission of facts by_------- - 1492:444; 1494:451; 1495:453; 1497 
Waiver of hearing by ; 1492:444; 1497 
DisciPLINARY COMPLAINT 
Effect of Failure to File Answer 
Failure of respondent to file an answer to complaint 
charging repeated and flagrant violations of the act is 
deemed an admission of the material facts of the com- 
plaint and a waiver of right to an oral hearing 
DisMISsAL 
Failure to Prove Track Sale after Inspection 
Where complainant sold respondent a carload of potatoes 
after one of respondent partners had examined some 
bags of potatoes displayed on the floor of complainant’s 
warehouse, and complainant alleged that the sale was 
made after a personal inspection of the car of potatoes 
on track by one of respondent partners, supporting such 
allegation by a brief undetailed statement of complain- 
ant’s salesman, and respondent denied that the carload 
of potatoes was inspected by anyone on its behalf, sub- 
mitting as proof of its contention two clear and con- 
vincing sworn statements made by an employee of 
respondent and respondent partner who made the pur- 
chase, it is held, that the burden of proof rests upon the 
complainant to prove the terms of the contract relied upon 
and that the weight of the evidence here supports re- 
spondent’s contention that this was not a track sale 
based upon respondent’s inspection of the carof potatoes. 1493 444 
Lawful Rejection 
Where complainant has failed to prove by a preponderance 
of the evidence that the transaction was a sale on the 
basis of respondent’s personal inspection of the car of 
potatoes on track and has submitted no evidence con- 
trary to respondent’s testimony that complainant as- 
sured it that the potatoes were all like those in the 
warehouse, it cannot be concluded that respondent’s 
rejection of the shipment because of decay was without 


reasonable cause 1493 444 
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DismissAL—ConTINUED 
Petition for Reconsideration A. D. Ne. 
Where complainant’s petition for reconsideration of an 
order dismissing the complaint because of complainant’s 
failure to establish by a preponderance of evidence the 
existence of a contract between the parties is based upon 
an alleged erroneous ruling of law and an alleged erro- 
neous finding of fact, and a consideration of the petition 
and authorities cited fails to support complainant’s 
allegations of material error, the petition is dismissed 
without making prior service thereof on respondent- --- 
Settlement Between Parties 
Complaint for reparation dismissed with prejudice fol- 
lowing complainant’s report of settlement and request 
to close proceedings- -- - 
EvIDENCE 
Burden of proof as to conformity of bulk with sample_- 
Failure to establish proof of damages in counterclaim 
Failure to prove track sale after inspection__.__—--__- 
Insufficiency of, to show produce was not properly packed : 
Proof of Loss 
Since seller failed to prove that resale was made at best 
possible price under circumstances involved and can not 
establish loss by testimony that produce was repur- 
chased by complainant at a price without showing that 
it was offered to others or proof of prices at which it was 
resold, under such circumstances, nominal damages 
only can be recovered 
F. O. B. AccepTancE FINAL 
Applicability of Suitable Shipping Condition Rule 
In a contract on f. 0. b. acceptance final basis there is no 
implied warranty that the produce will be in suitable 
shipping condition when shipped 
“Goop Qua.ity” 
Meaning of term________-____- 
LICENSES 
Revocation of, Because of Repeated and Flagrant Violations 
of Act 
Where complaint alleged a number of failures on the part 
of respondent to account and pay for shipments of 
perishable agricultural commodities, and respondent, 
by his failure to answer, admitted the material facts so 
alleged, it is held that such failures to account and pay 
constitute repeated and flagrant violations of the act, 
for which respondent’s: license should be revoked, and 
Tee eet DINNOG.. 62-6 ssc kcensee ees eae ee 
NomInaL DAMAGES 
oo a a 


Page 
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NOvVATION A.D.No. Page 


Effect of lack of agreement to create new contract 1496 458 
Essentials of 
Where complainant sold peaches to A who diverted the 
ear to L and L issued its check to complainant for the 
price as an accommodation to A, accepted and sold the 
peaches but stopped payment of its check, in com- 
plainant’s action against A and L, A’s defense that 
there was a novation and his liability to complainant 
was thereby terminated, held, to be not available to A 
because of the absence of an agreement that the old 
contract was rescinded and a new contract was created 
OFFER AND ACCEPTANCE 
Acceptance of Offer by Shipment 
Where written acceptance is not required, an order for 
produce may be accepted by shipment in accordance with 
2) | er 
PRINCIPAL AND AGENT 
Failure to prove agency 
PUBLICATION OF Facts 
Repeated and flagrant violations 
RECONSIDERATION 
Dismissal of petition for--- - -- - - ae 
Extension of Time to File Petition fo 
At the request of respondent, time for filing petition for 
reconsideration is extended, and the reparation order of 
May 7, 1947, is stayed pending filing of the petition and 
action thereon _--_- 
REPARATION 
Failure to Account 
Where a copy of the complaint alleging failure of respond- 
ent to ship produce or remit money advanced for such 
shipment, the report of investigation, and a letter notify- 
ing respondent to answer the complaint within 20 days 
were served on respondent who failed to answer, it is 
held: (1) the facts alleged in the complaint are deemed 
to be true; (2) 1espondent’s failure to ship produce or 
return money advanced was a failure to account in viola- 
tion of section 2 of the act; and (3) complainant should 
be awarded damages in the amount of the sums advanced 
less credit for damage claim collected by complainant_.._ 1495 452 
Failure to Pay Balance of Purchase Price 
Where complainant alleged a sale of cabbage to respondent 
in interstate commerce, and failure of respondent to pay 
the total net price in full, and respondent failed to answer 
complainant’s complaint for recovery of the unpaid 
amount, it is held that, in accordance with the rules of 
practice, respondent’s failure to answer constitutes an 
admission that the facts alleged in the complaint are 
true, and a waiver of hearing, and reparation is awarded 


complainant 442 
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ReparatTion—Continued A.D.No. Page 


Failure to Pay Money Received as an Advance 

Where complainant advanced money to respondent under 
an agreement whereby complainant was granted an 
option to buy five carloads of Mexican tomatoes at 50 
cents per lug less than the cash market value thereof at 
Nogales, Arizona, on the days the cars crossed the border, 
and respondent further agreed to return the money ad- 
vanced by complainant at the rate of $500 per carload, 
and complainant accepted one of three carloads tendered 
by respondent, and respondent failed to tender the other 
two carloads, and failed to repay the money advanced in 
full, and also failed to answer the complaint, it is held 
that respondent’s failure to perform violated section 2 of 
the act, and reparation should be awarded complainant 
in the amount claimed as damages alleged in the complaint 

Failure to Pay Purchase Price 

Where complainant alleged a sale of peaches in inter- 
state commerce, the buyer’s acceptance, and nonpay- 
ment, and asked for recovery of the contract price, and 
respondent failed to answer the complaint, held: in ac- 
cordance with the rules of practice, respondent’s failure 
to answer constitutes an admission that the facts 
alleged in the complaint are true, and a waiver of hearing. 
Reparation is awarded on the basis of the facts alleged 
and admitted by respondent’s default 460 

Where complainant sold a carload of peaches to A who 
directed complainant to forward the car to D but later 
diverted it to L and L delivered its check to complainant 
for the price and accepted and sold the peaches but 
stopped payment on its check claiming that it was given 
as an accommodation to A upon a condition which A did 
not comply with, in complainant’s action against both A 
and L to recover the purchase price, it is held: that a 
check is a bill of exchange payable on demand, and, 
while delivery of the check to complainant did not op- 
erate as an assignment of any part of the funds of L on 
deposit in the bank against which the check was drawn, 
and L could stop payment on the check before it was ac- 
cepted or certified by the bank, L’s liability to com- 
plainant thereon was not discharged by stopping pay- 
ment but became similar to that of a maker of a prom- 
isory note due on demand 454 

Where complainant sold to respondent, through the latter’s 
agent, a carload of tomatoes, f. 0. b. acceptance final, 
and complainant told the agent that the tomatoes were 
of good quality, in complainant’s action for the purchase 
price where respondent counterclaimed for breach of 
warranty of quality and the failure to properly load and 
pack the tomatoes, held: (1) the tomatoes were of good 
quality when shipped; (2) the tomatoes were not prop- 
erly packed but respondent’s evidence of damages is in- 
sufficient; and (3) reparation should be awarded com- 
plainant in amount of the purchase price 462 





6 A. D. INDEX-DIGEST OF AGRICULTURE DECISIONS 509 


May 1947 
PERISHABLE AGRICULTURAL COMMODITIES ACT, 1930—Continued 
RePARATION—Continued 
Unlawful Rejection A.D.No. Page 
Facts disclose respondent not agent of War Shipping Ad- 
ministration which made possible the sale of produce in- 
volved but is liable as principal to complainant for loss 
resulting from rejection of apples which met contract 
FEQUINDINGNNE RWS 6 co 5 oo 5c scwnaanancesnases hc ar a 
Where complainant filed complaint alleging a sale to 
respondent of watermelons which were rejected and 
respondent admitted the facts alleged by failing to an- 
swer the complaint, held, the rejection was without rea- 
sonable cause, and reparation should be awarded com- 
plainant for the claimed loss. ..............-<=s..<.... 1494 
REPARATION FOR— 
Failure to pay— 


Unlawful rejection 
REVOCATION OF LICENSE 
Repeated and flagrant violations of act 
SALE BY SAMPLE 
Burden of proof as to conformity of bulk with sample 
STATUTE oF FRAUDS 
Effect of Acceptance and Payment 
Acceptance and payment of contract price for one carload 
of apples involved in contract of sale of six carloads, 
removes transaction from the Statute of Frauds 
Exchange of Telegrams Constituting Sufficient Memorandum 
Exchange of telegrams constitutes sufficient memorandum 
to satisfy the statute of frauds 
Stay ORDER 
Prior reparation order stayed pending petition for reconsidera- 


SurraBLE SuHippinc ConpbITION RULE 
Applicability of 
UniroRM NEGOTIABLE INSTRUMENTS AcT 
Section 29 of, relating to holder for value, applied 
VIOLATION oF AcT 
Failure to pay— 
RUNGRRMD DING 28 Seo ee oases 1496: 458; 1498 
Repeated failures to account and pay 
WARRANTIES 
Implied warranty as to proper packing and loading of produce. 1498 
Inapplicability of implied warranty to suitable shipping condi- 
tion when shipped 
Meaning of Term ‘‘Good Quality” 
The highest grade in the tomatoes standards is U. S. No. 1 
and, in the absence of a general usage in the trade, a 
warranty of “good quality” and U.S. No. 1 are not syn- 
onymous since ‘‘good’’ may mean something less than 
Cie Wee so oo nies Sec eteeennaceseteuwaaeussaaio 1498 





INDEX-DIGEST OF COURT DECISIONS 
May 1947 
PERISHABLE AGRICULTURAL COMMODITIES ACT, 1930 


ConTRACT OF PURCHASE AND SALE 
Breach of, Justifying Rejection by Buyer 
Breaches of contract by shipper, consisting of making shipments 
a day or two earlier than provided for in the contract, time 
being found of the essence, and furnishing inspection certifi- 
cates dated from one to three days prior to the date of shipment, 
held, were of such importance and materiality as to justify 
buyer in repudiating agreement and rejecting shipments, — 
F. Supp. — (reversed by C. C. A. 4th) 
Immaterial Breach by Seller Not Justifying Rejection by Buyer 
Breaches of contract by shipper, consisting of making shipments 
a day or two earlier than provided for in the contract, time not 
being found of the essence, and furnishing inspection certificates 
dated from one to three days prior to the date of shipment, 
were not of such importance and materiality as to justify buyer 
in repudiating agreement and rejecting shipments, 161 F. 2d 152- 
Question whether time is essence of, is one of construction controlled 
by intention of parties, and courts, in absence of express stipulation, 
161 F. 2d 152 
F. O. B. AccerTaNcE FINAL 
Meaning of Term 
Buyer under ‘‘f. 0. b. acceptance final’’ contract has no right of 
rejection and has no right to recover damages for a change in 
the condition of the produce during transit, if the change was 
due to the fact that the produce was not shipped in suitable 
shipping condition; but a buyer under this form of contract 
may recover from the seller for damages caused by the latter’s 
failure to comply with the contract as to the character of the 
goods, the time of shipment or other material provision of 
the agreement, 161 F. 2d 152 
REJECTION OF SHIPMENT 
Immaterial breach of contract not justifying, 161 F. 2d 152 
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